Case Processng

CHAPTER 3

Minnesota’ s laws againgt illegal discrimination. The department’ s central
focusisthe investigation of charges filed by people who feel they have
been the victims of unlawful discrimination. This chapter examines the process
by which the department investigates and resolves discrimination charges. Specifi-
cally, we asked:

T he Minnesota Department of Human Rights was established to enforce

How istheinvestigation of charges organized and carried out in the
Department of Human Rights?

What isthelegal context of case processing?

How many char ges have been investigated each year?

What types of charges have been filed?

Have char ges been investigated and resolved in atimely fashion?
What wer e the outcomes of casesinvestigated in recent year s?

How isthe appeals process organized? How many char ges have been
appealed in recent years, and how many decisionswererever sed?

To address these questions, we conducted interviews with the management, first-
line supervisors, and staff of the Department of Human Rights; the Attorney Gen-
era’ s staff who serve the department; and representatives of other human rights
departments locally and around the country. We reviewed a sample of case files
and discussed specific and general issues of case investigation with the enforce-
ment officers who conducted the investigations. We also extracted data files from
the department’ s computerized case tracking system, performed various quality
checks and edits, and used these records to compute the statistics presented in this
chapter on case processing at the department.

Our main focus is the department’ s performance during fiscal years 1993 through
1995. The department’ s case tracking system began operation in mid-1992, and
most of the statistical analysis we present does not go back before thistime.
Much of the statistical information on case processing was extracted in August
1995 and does not reflect subsequent activity except as noted. We were ableto
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make some longer historical comparisons because we conducted two evaluation
studiesin the early 1980s, and we reviewed statistics and research reports pre-
pared by othersin the mid-1980s. Our interviews and other data collection activi-
tiestook place during the Summer and Fall of 1995.

In general, we found that the department has an orderly process for accepting and
investigating charges, but has been unable to keep abreast of its caseload. Cases
filed with the department experienced delays that exceeded the deadlines set in
law, and, in our view, these delays threaten the effectiveness of the department’s
enforcement program.

ORGANIZATION OF CASE PROCESS NG

In this section we describe the process by which the department accepts and inves-
tigates charges of discrimination. Figure 3.1 provides asimplified view of thelife
cycle of acase at the department. The process beginsin the department’ sintake
unit, which isresponsible for initial contact with individuals wishing to file
charges of discrimination. The unit receivesinquiries by mail, telephone, and oc-
casionally walk-in visits, but most people contact DHR by phone. The department
receptionist directs calls to one of the two intake unit personnel who are on phone
duty during office hours. The five enforcement officersin intake rotate to phone
duty on aweekly basis.

The intake officer provides information about the case filing and investigation
process and helps the potential charging party decide whether to file aformal
charge. Theintake unit playsakey rolein ensuring that the department accepts
only casesthat fall within the jurisdiction of the Minnesota Human Rights Act. In
order for the department to accept a discrimination charge, the case must meet the
following jurisdictional tests:

the alleged discriminatory act must have occurred within ayear of when
the charge is filed;!

it must have happened in Minnesota; and

it must be prohibited by the Minnesota Human Rights Act.
Every year the department receives thousands of inquiries that do not result in aju-
risdictional charge being filed. In these cases, the intake officer handling thein-

quiry may ssmply provide information or make referrals to other agenci es?

If it appears that a case isjurisdictional, the intake officer will arrange to gather
more specific information about the nature of the charge. In many employment

1 Therunning of the one-year limitation period may be suspended during the time a potential
charging party and respondent are voluntarily engaged in a dispute resolution process.

2 Effective November 1995, the department decided to accept jurisdictional charges filed byri-
vate attorneys. This policy changeisintended to permit additional resources to be shiftefrom in-
take to investigations.
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cases, the department sends out a questionnaire. The department also sends out in-
formation describing the Human Rights Act and the department’ s process for han-
dling charges. Department personnel told us that unless the potential charging
party (PCP) specifically asks, the department does not routinely tell the PCP the
average length of time required for investigating and closing a case.

Some PCPs do not respond to the mailing, and the department does not pursue
these cases. If the questionnaire is completed and returned or other materials are
submitted, an intake officer will review them, collect additional necessary informa-
tion by phone, organize a case file folder, and then draft aformal charge for the
case. (The chargeisasuccinct statement of the allegation, generally less than one
pagein length). Intake staff mail the charge draft to the PCP, who must affix ano-
tarized signature and return the charge for filing. The charge isfiled as of the date
the signed chargeis received by the department.

AsFigure 3.1 indicates, when a signed and notarized charge is returned, the intake
officer sends an initial information request to the respondent along with a copy of
the charge. The Human Rights Act allows the department ten days after filing to
send notification of the charge to the respondent, along with the request for infor-
mation. The intake unit secretary assembles the case file and forwardsit to the
management information system (M1S) unit for formal docketing. Docketing in-
cludes the assignment of an official case number in the computerized case track-
ing system, entry of case data into the system, and the preparation of a department
casefilefolder.

The MIS unit completesits work on the case file and then forwards the case to one
of four case processing units. MIS distributes new employment discrimination
cases on arotating basis because all of the units investigate employment cases,
which constitute the bulk of the department’swork. Each unit also specializesin
certain types of other cases, such as housing, disability, or sexual harassment.
Within each case processing unit, there are four to five enforcement officers, or in-
vestigators, who (depending on the case) mediate settlements or agreements; inves-
tigate charges by gathering documents, interviewing witnesses, and analyzing
other evidence; and recommend a determination for each charge. Asof late 1995,
each full-time enforcement officer carried a caseload of about 75 cases. All open
cases are assigned either to a supervisor or enforcement officer. In the recent past,
before a separate mediation program was established and before trainees were as-
signed a partia caseload, each full-time enforcement officer was responsible for
over 100 cases.

Priority Desgnation

The department can assign one of two priority levelsto new cases.® The depart-
ment assigns A-level priority to cases where the charging party is HIV-positive or

3 The Legislature amended the Minnesota Human Rights Act in 1987 and directed the department
to give priority to investigating six types of charges. The Legisature had previously gnted the de
partment the authority to determine which charges it processed and the order in which it procsed
them. Upon these two statutory bases, DHR constructed a two-level priority designation sysm for
Ccases.
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terminally ill, regardless of whether the medical condition is material to the
charge. A-level priorityisalso assigned to commissioner’s charges and charges
where thereislikelihood of irreparable harm to the charging party. Commis-
sioner’ s charges are cases filed by the DHR commissioner, usually on behaf of a
class of citizens who have experienced discrimination. Irreparable harm isde-
fined as harm that cannot be remedied by monetary damages awardable under the
Human Rights Act. In fiscal years 1993 through 1995, the department designated
only 52 of the 4,000 casesfiled as A-level priority cases.

The department assigns B-level priorityif any of the following criteriaapply to a
case: (1) thereis evidence that the respondent has intentionally engaged in repri-
sal; (2) thereis substantial evidence or credible documentation to support the
charge; (3) numerous cases have recently been filed against the respondent; (4) the
respondent is a government entity; (5) the charge appears to be frivolous or with-
out merit, despite meeting jurisdictional requirements; or (6) there is potential for
broadly promoting the policies of the Human Rights Act.

According to department records, 260 cases were classified as B-level priority
casesin fiscal years 1993-95. However, department personnel told us that many
cases that should qualify as B-level priority are not designated as such. In our re-
view of casefiles, we found several examples of cases filed against government
entities that were not marked as B-level priority. Staff explained to us that the
statutory criteriafor selecting priority cases are too broad and, if strictly applied,
would tag more cases than the department could handle in a priority fashion. Prac-
tically speaking, the department pays little attention to the B-level priority designa-
tion.

In summary, there is an orderly procedure for accepting charges, drafting and per-
fecting the wording of the charge, and initiating proper notification of al partiesto
the case. By the time the case processing enforcement officer gets the case, the
charge has been drafted, a request for information has been sent to the respondent,
and a case file has been assembled. Each case active in the department is assigned
to someone either to investigate, negotiate a settlement, or review and approve. In
the next chapter we discuss the issue of whether changesin the intake process
might improve the department’ s overall performance, but there is no operational
breakdown of the process as matters stand.

BURDEN OF PROOF IN CASE
INVESTIGATION

The guiding purpose of case processing at the Department of Human Rightsisto
determine whether or not there is probable cause to believe aviolation of the Hu-
man Rights Act has occurred. Aswe will see, many cases are settled, withdrawn,
or dismissed before reaching a determination, but, from the beginning, case inves-
tigations are oriented to making such a determi nation.*

4 After aprobable cause determination is made, cases take on anew life. The department be
comes the complainant and is represented by the Attorney General’s staff.
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In making a determination, " ... the department seeksto determine if it is probably
true, or more likely than not, that a particular entity or individual has engaged in
practices which constitute unlawful discrimination.” 1n reaching this determina-
tion, "...the department may consider evidence regardless of whether it is sworn
to, congtitutes hearsay, or would otherwise be inadmissible or useful for determin-
ing proof beyond the probable cause level S A more stri ngent standard of proof,
preponderance of the evidence is applied once probable cause has been deter-
mined, and the department’ s role in the case changes from that of investigative
agency to complainant before an administrative law judge.

The ultimate burden of proof is on the charging party in discrimination cases filed
with the department. During the investigative process, the burden of proof or the
burden for producing evidence shifts from the charging party to the respondent
and back to the charging party. The approach to proving a claim of discrimination
in such cases has been established by an important Federal employment discrimi-
nation case, McDonnell-Douglas v. Green The reasoning in this case has been
adopted in many statesincluding Minnesota.®

First, following McDonnell-Douglas, the charging party must establish a prima fa-
cie case by showing that he or she is amember of a protected class; that he or she
was qualified for opportunities that the respondent was making available to others;
that the charging party was denied the opportunities despite apparent qualifica-
tions, and that the opportunities remained available or were given to other persons
not of the charging party’s protected class status.” DHR'sintake unit is responsi-
ble for conducting this stage of the investigation, and failure to articulate a prima
facie case should result in the charge being rejected at intake. The prima facie
case depends only on an assertion made by the charging party. No evidentiary
standard must be met at thistime.

Under the framework of McDonnell-Douglas, once the charging party has articu-
lated a prima facie case, the burden shifts to the respondent to present a non-dis-
criminatory reason for the alleged discrimination. The respondent generally does
not have to prove his or her case, only provide an explanation for his or her ac-
tions, because the ultimate burden of proof till rests with the charging party.8
Once the respondent has provided an affirmative defense or a non-discriminatory
explanation, the burden shifts back to the charging party to rebut the respondent’s
assertions or evidence.

In actual practice, of course, cases can be complicated. A respondent can have
both a non-discriminatory and a discriminatory motive at the sametime. For ex-
ample, an employee can be guilty of misconduct, but be sanctioned by his or her
employer in away that is different than non-protected group members guilty of

5 Policies and Procedures Manual 7/29/94 Section 15.1, Standards of Proof.

6 Danzv. Jones 263 N. W. 2nd 395, 399 (Minn. 1978) andSgurdson v. Isanti County, 386 N. W.
2d 715, 720-21 (Minn. 1986) The McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 36 L. Ed. 2d
668.

7 Department of Human Rights Policies and Procedures Manual 7/29/94 Section 15-2.

8 Therespondent does have to prove any of several affirmative defensesin some cases. These in
clude a defense that an employment practice is based on a bona fide occupational qualificabn.
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similar misconduct. Or, behavior that is non-discriminatory on its face can have a
discriminatory result. Other types of cases and issues are sometimes presented to
the department, but the vast majority of cases are investigated through the three-
step process established by the McDonnell-Douglas case in 1973.

Minn. Stat. 8363.06 prescribes several deadlines during the investigative process.
AsFigure 3.1 shows, the respondent has 20 days to respond to the original infor-
mation request. After 30 days, the commissioner may bring an action for default
in district court, although thisis seldom or ever done In practice, the department
frequently grants extensions of time to respondents Enforcement officers have
large caseloads, and can afford to grant extensionsin most cases without causing a
further delay.

After aresponseisreceived, thereis no specific statutory deadline for the charg-
ing party to provide arebuttal, or for the department to interview witnesses, re-
view evidence, and make a determination. But the Human Rights Act specifiesan
outsi de I| mit of 12 months to make a probable cause or no probable cause determi-
nation.’® Aswewill see later in this chapter, the deadline isregularly exceeded.

The department argues that the 12-month deadline is advisory rather than manda-
tory, because the law contains no penalty for exceeding the deadline. However,
the Minnesota Court of Appeals recently overturned a maj or case because the de-
partment took nearly three years to make a determi nation.! This caseis now be-
fore the Minnesota Supreme Court. The outcome of the case may clarify the legal
standing of the statutory 12-month deadline. Notwithstanding the legal question,
in the next chapter we offer our analysis of the desirability of the deadline from
the perspective of itsimpact on program effectiveness.

TYPESOF CLOSURES

Cases under investigation can travel various paths and come to different conclu-
sions. Figure 3.2 presents a summary of the ways in which cases may be closed.
The department has the authority to dismiss a case if a charging party fails to coop-
erate with the investigation. For example, administrative rules require that the
charging party cooperate with the department’ s requests for information, and fail-
ure to provide information within 30 days of the request is grounds for dismiss-
a.’? The department can aso dismiss a charge that is moot; outside of its
jurisdiction; illogical, fantastic, or incoherent; brought by a charging party acting
in bad faith; or a charge that is substantially the same as a previous charge filed by
the same charging party, where the department found no probable cause. 13 Minn.

9 Recently, department management has implemented a more restrictive policy on the use of e
extensions.

10 Minn. Stat. §363.06 Subd. 4.

11 State of Minnesota vs. RSJ Inc. d/b/a Jose’s American Bar and Grill and Joseph Schaefer. Ap
pellate Court Case No. C1-94-2365. Date of Decision: June 13, 1995.

12 Minn. Rules 5000.0540.
13 Minn. Rules 5000.0530.
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Figure 3.2: Types of Case Outcomes

ACRONYM CASE OUTCOME

DESCRIPTION

DOTH Dismissed - Other Dismissed because DHR was unable to locate the charging
party (CP) or the CP failed to provide required information.

DLJS Dismissed - Lack of Dismissed because, during investigation, case was found to

Jurisdiction be outside DHR’s jurisdiction, despite earlier intake screening.

DWR Dismissed - Doesn’t Dismissed because preliminary investigation indicated that a

Warrant Further Use of finding of no probable cause was almost certain if a full

Department Resources investigation were completed. The department has
established early dismissal standards to identify these cases.
Could also be dismissed because the allegations in the
charge were not the subject of collectible facts; the CP’s own
statements indicated that the respondent (R) had a
nondiscriminatory basis for action; or the charge was nearly
identical to another charge.

WPA Withdrawn - Private Withdrawn by a charging party who wishes to initiate a

Right of Action private lawsuit in district court. CP must wait at least 45 days
after filing to withdraw charge.

WSR Withdrawn - Situation Withdrawn because the CP and R resolved their dispute.

Resolved Usually the CP and R conducted their own direct negotiations
and achieved a settlement, without assistance from DHR.

WDO Withdrawn - Other Voluntarily withdrawn by the CP, who has decided not to
pursue the charge. Department is supposed to ensure that
CP was not coerced into withdrawal.

PSA Predetermination DHR negotiated a settlement between the CP and R before

Settlement Agreement reaching a determination.

NPC No Probable Cause DHR completed full investigation of the charge and found
insufficient evidence to establish probable cause to believe
that a violation of the Minnesota Human Rights Act occurred.

CSA Conciliation Settlement After a determination of probable cause, DHR negotiated a

Agreement settlement between the CP and R.

LDW Litigation - Dismissed The case was dismissed or withdrawn after a determination

or Withdrawn of probable cause.

LSA Litigation - Settlement DHR found probable cause in the case but was unable to

Agreement negotiate a settlement. The case moved to the Attorney
General’s office for litigation, but a settlement was reached
under the aegis of the AG.

ALJ Litigation - After a probable cause determination, the case proceeded to

Administrative Law
Judge

an administrative hearing, where an ALJ reached a decision.
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Rules 5000.0520 also states that the department can dismiss a charge "which the
commissioner determines does not warrant further use of department resources.”

In some cases, the charging party exercises his or her right to withdraw the charge
45 or more days after filing, in order to pursue the casein civil court. Other cases
are withdrawn because the situation is resolved or because the charging party de-
cides not to pursue the matter any further.

In some cases, the enforcement officer is able to promote a settlement between the
parties prior to a determination. But, if a caseis not settled, withdrawn, or dis-
missed, it eventually reaches the point where the department issues a determina-
tion of probable cause or no probable cause. If DHR finds probable cause to
believe that the respondent engaged in the alleged unfair discriminatory practice,
the investigator or attorney genera’s staff will attempt to conciliate, or settle, the
case. If conciliation fails, the case may moveto litigation at the Office of Adminis-
trative Hearings. Both the charging party and the respondent have available ave-
nues of appeal for no probable cause and probable cause determinations by the
department. We discuss the appeals process in detail at the end of this chapter.

NUMBER OF CHARGESFILED, CLOSED,
AND PENDING

The workload of the department varies with the number of people who decide to
file charges each year. Timely investigation of charges and effective performance
of its mission require that DHR close as many cases as it opens over the course of
ayear or so. Welooked at the historical pattern of case filings and found:

Thenumber of chargesfiled hasfluctuated between 1,000 and 2,000
charges per year over thelast 15 years. 14

AsTable 3.1 shows, about 1,200 charges were filed in 1979 and 1980, but this
number increased to about 1,400 chargesin 1987 and peaked at 1,900 in 1991.
During the last three years, however, filings dropped again to an average of ap-
proximately 1,350 charges annualy.

Factors explaining variations in the number and type of chargesfiled include ex-
pansion of the Human Rights Act to cover new areas of discrimination, such asdis-
parate treatment due to sexua orientation. In Chapter 1 we reviewed the history

of how the Minnesota Human Rights Act was extended, over time, to cover new
protected groups and new areas of discrimination. Filingsin fiscal years 1993-95
are lower than the several preceding years, however, and are not unusually high by
historical standards.

14 We used data from the department’s computerized case tracking system to calculate case filings
in fiscal years 1993 through 1995. Data for the period from 1978 to 1983 came from our two earlier
reports on the Department of Human Rights. Written department documents provided information
on case filings between 1987 and 1992, but we are unable to verify the reliability of these figures.
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Table 3.1: Charges Filed, Cases Closed, and Year-End
Inventory, FY 1978-85

Fiscal Charges Cases Year-End
Year Filed Closed Inventory
1978 1,034 641 2,096
1979 1,218 932 2,383
1980 1,231 990 2,626
1981 1,628 1,069 3,062
1982 1,676 1,838 2,969
1983 1,350 1,200 3,119
1984 1,477 1,368 3,228
1985 1,395 2,415 2,045
1986 1,772 2,007 1,401
1987 1,437 1,328 1,510
1988 1,421 1,194 1,737
1989 1,523 1,652 1,608
1990 1,692 1,527 1,773
1991 1,927 1,724 1,976
1992A 1,441 1,591 1,826
1992B - - 1,445
1993 1,287 1,373 1,359
1994 1,396 1,089 1,666
1995 1,362 1,244 1,784

Sources: Data for FY 1978-83 from Office of the Legislative Auditor, Evaluation of the Minnesota De -
partment of Human Rights (St. Paul, January 1981), and Evaluation of the Minnesota Department of
Human Rights: A Follow-up Study (St. Paul, August 1983). Data for FY 1984-86 from Human Rights
Advisory Task Force, Human Rights Advisory Task Force Report (St. Paul, February 1987). Charges
filed in 1985 and 1986 from DHR. Data for FY 1987-92 from DHR Office Memorandum to Deb Pile,

MN Planning, January 14, 1993. Data for FY 1993-95 extracted from the Department of Human Rig hts
case-tracking system and analyzed by the Office of the Legislative Auditor.

Note: Data sources do not provide consistent information for FY1984-92. Numbers in italics were
taken from reports prepared by others as specified in the source note above. Numbers for 1993- 1995
were calculated for this report and are as accurate as possible. Two year-end estimates (1 992A and
1992B) are shown for 1992. Estimate A is 1,826 calculating forward from earlier years, and E stimate B
is 1,445 calculating backwards from later years. We think 1,445 is the more reliable estima te for this
year, but data on charges filed, closed and open at year end for earlier years is accurate enough to
show the historical range of variation in these numbers.

We examined changesin the number of cases closed by the department for the
same period of time. The statistics, displayed in Table 3.1, show that:

The number of cases closed has also fluctuated over the years, but
the department closed mor e cases annually between 1989 and 1992
than it has closed in each of the past threeyears.

The number of cases closed increased from fewer than 1,000 in 1980 to more than
2,000 in 1985 and 1986 and then dropped to about 1,400 in 1993 and about 1,100
in 1994. Some unusually high numbers, asin 1982, 1985, and 1986, may be ex-
plained by the dismissal of old cases and short-term extraordinary efforts to clear
the accumulated backlog.
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A comparison of the number of cases filed and closed each year demonstrates
whether the department is accumulating an inventory of cases. If DHR regularly
closes fewer cases than are filed, then over time a backlog of aging cases will ac-
cumulate. We were unable to verify the statistics for the period between 1984 and
1992 because the available data conflicts with reliable information we put together
for recent years.15 We did examine the trend in the number of casesin DHR'sin-
ventory at year-end over the last several years, and found that:

The department’sinventory of casesincreased from 1,359 at the end
of fiscal year 1992 to 1,784 cases by July 1995.

Thisinventory level isnot unusually high by historical standards, but in the past,
the department had to take drastic action to reduce the inventory including the
summary dismissal of old cases. The inventory averaged about 2,700 cases be-
tween 1978 and 1983, and the large backlog prompted the 1983 L egidature to di-
rect the Commissioner of Administration to appoint a "transition team" to develop
aplan to solve the department’ s operational problems. The Department of Admini-
stration was instructed to report back to the Legidature in February 1984.16 The
Management Analysis Division staffed the transition team and in February 1984,
Governor Perpich appointed Kathryn Roberts of the Management Analysis Divi-
sion as acting commissioner of the Department of Human Rights.17 Problems at
the department were not solved for very long. In 1986, the Governor again ap-
pointed an acting commissioner when Linda Johnson, the commissioner who re-
placed Kathryn Roberts, was forced to res gn.18

The size of the current inventory of casesis a source of concern. If no new cases
were accepted into the department, it would take about a year and a half, at the pre-
sent rate of production, to clear the current inventory of old cases. Of particular
concern isthe fact that the inventory has grown by about 400 cases, or 31 percent,
over the last two years.

15 Wethink the data can be used to understand how filings and closures vary over the period. We
are reasonably confident of data before 1984 because our office put together these statigts in the
early 1980s. We also believe data for fiscal years 1993 to 1995 to be accurate. We cannot vouefor
the accuracy of statistics for 1984 through 1992, however. A break in the statistical sées occurred
in mid-1992 when data were not entered into the current case-tracking system. There is adisep-
ancy of 381 casesin the inventory at the end of fiscal year 1992 between our calculations kekward
from current data, and calculations going forward through the 1980s using data from the soues
noted in Table 3.1. DHR asked that the year- end data prior to 1992 be shown in the table. These
data are useful if it is understood that they might be off by several hundred cases across a teyear
period 1983 to 1992.

16 Minn. Laws 1983 Ch. 301, Sec. 42.

17 Minnesota Department of Administration,An Operational Analysis of the Department of Human
Rights (St. Paul, January 1984), 1.

18 Minnesota Department of Administration,Minnesota Department of Human Rights Status Re-
port (St. Paul, November 1986), 1.
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TYPESOF CHARGESFILED

In Chapter 1 we described how the scope of the Human Rights Act has expanded
over theyears. The law now prohibits discrimination in 11 different areas, includ-
ing employment and housing, and it forbids discrimination on any of 12 different
bases, including race, religion, age, and disability. We looked at the types of
chargesfiled with the department and compared the distribution with previous
years. We found that:

Morethan 70 percent of all chargesrelate to employment.

AsTable 3.2 shows, over 70 percent of casesfiled in fiscal years 1993 through
1995 allege some type of discrimination in the area of employment. During the
same period, 4.5 percent of cases alleged discrimination in housing, 5 percent in
public accommodations, and fewer cases in the other areas covered by the Human
Rights Act. Nearly 7 percent of chargesfiled alleged reprisal, defined in statute as
(among other things) any form of intimidation, retaliation, or harassment against
an individual for participating in a human rights investigation, filing a charge, or
associating with personsin protected classes. 19

Table 3.2: Distribution of Docketed Cases, by Area of Discrimination,

FY 1993-95
Date Docketed
July - Dec. Jan. - June July - Dec. Jan. - June July - Dec. Jan. - June
1992 1993 1993 1994 1994 1995
#_ Pct #_ Pct #_ Pct #_ Pct #_ Pct #_ Pct
SINGLE AREA OF
ALLEGED DISCRIMINATION
Aiding/Abetting 33 4.8% 20 35% 27  3.9% 42  6.0% 46  5.9% 28  4.8%
Business 6 09 4 07 4 06 2 03 4 05 1 02
Credit 0 0.0 0 0.0 1 01 0 0.0 3 04 1 02
Employment Agency 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0
Education 23 34 23 40 19 27 29 42 22 28 17 29
Employment 506 74.0 440 76.4 517 74.6 441 63.3 531 68.2 387 66.5
Union 2 03 0 00 2 03 0 00 2 03 2 03
Housing 39 57 16 28 33 48 25 36 42 54 24 41
Public Accomodations 30 44 17 3.0 28 40 50 7.2 41 53 33 57
Public Service 19 238 25 43 32 46 30 43 24 31 27 46
Reprisal 25 37 22 38 16 23 37 53 24 31 35 6.0
TWO OR MORE AREAS OF
ALLEGED DISCRIMINATION
Reprisal and Employment 1 0.1 3 05 8 1.2 30 43 33 4.2 19 33
Reprisal and Other 0 0.0 1 02 4 06 4 06 7 09 3 05
Other 0 0.0 5 09 2 03 7 1.0 0 0.0 5 09
TOTAL 684 100.0% 576 100.0% 693 100.0% 697 100.0% 779 100.0% 582 100.0%

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

19 Minn. Stat. §363.03, Subd. 7.
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The data also show that:

Theleading basis of discrimination allegations was sex, followed by
race and disability.

Table 3.3 presents the distribution of chargesfiled in fiscal years 1993 through
1995 by the alleged basis of discrimination. The leading basis of discrimination
was sex (22 percent), followed by race (17 percent), disability (17 percent), and
age (11 percent). About 22 percent of cases allege discrimination on more than
one basis. Most casesin this category combine a charge of reprisal with another
basis, such asrace, sex, or age.

We compared the distribution of chargesfiled in the last three years with the distri-
bution in the early 1980s, when we conducted our previous studies of the depart-
ment.2° Then, as now, employment was the magjor area in which charges of
discrimination werefiled. Sex, race, age, and disability were also the major bases,
with only minor differencesin the proportion of charges of each type.

Table 3.3: Distribution of Docketed Cases, By Basis of Discrimination, FY

Date Docketed
July - Dec. Jan. - June July - Dec Jan. - June July - Dec Jan. - June
1992 1993 1993 1994 1994 1995
#_ Pct #_ Pct #_ Pct #_ Pct #_ Pct #_ Pct
SINGLE BASIS OF
ALLEGED DISCRIMINATION
Age 70 10.2% 68 11.8% 92 13.3% 74  10.6% 65 8.3% 53 9.1%
Color 0 00 0 00 3 04 2 03 0 00 0 00
Disability 101 1438 106 18.4 108 15.6 143 205 121 155 90 155
Family Status 3 04 1 02 2 03 5 07 0 00 2 03
Marital Status 13 1.9 0 00 7 10 10 14 16 21 3 05
National Origin 22 32 15 26 25 36 30 43 25 32 19 33
Public Assistance Status 5 07 3 05 2 03 5 07 2 03 2 03
Race 94 137 81 141 128 185 138 19.8 142 182 94 16.2
Religion 7 10 4 07 5 07 8 11 5 0.6 4 07
Reprisal 26 3.8 25 43 23 33 39 56 35 45 37 64
Sexual Orientation 0 00 0 00 1 01 4 06 13 17 9 15
Sex 172 251 125 21.7 154 222 154 221 175 225 118 20.3
TWO ALLEGED BASES
Reprisal and Other 72 105 54 94 58 84 27 39 78 10.0 56 9.5
Other 79 115 71 123 61 8.8 39 56 84 10.8 69 119
Three or More 20 29 23 40 24 35 19 27 18 23 26 45
Alleged Bases
TOTAL 684 100.0% 576 100.0% 693 100.0% 697 100.0% 779 100.0% 582 100.0%

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

20 Office of the Legidative Auditor,Evaluation of the Minnesota Department of Human Rights (St.
Paul, January 1981), 21-22. Evaluation of the Minnesota Department of Human Rights: Follow-Up
Sudy (St. Paul, August 1983), 6-7.
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TIMELINESSOF INVESTIGATION

The length of time the department takes to investigate charges of discrimination
was one of the central questions prompting this evaluation study. Inthe Human
Rights Act, the Legidature clearly expressed its intent that the department handle
individual charges of discrimination in atimely fashion. The Act lists some types
of chargesinto which the commissioner should make an immediate inquiry, and
othersto which the commissioner should give priority. It then states:

On other charges the commissioner shall make a determination within 12 months
after the charge was filed as to whether or not there is probable cause to credit the
allegation of unfair discriminatory practi ces?t

To evauate the reasonableness of this standard of timeliness, we reviewed statu-
tory provisionsin other states and interviewed knowledgeable staff in civil rights
agencies around the country. We found that:

At least 21 statesother than Minnesota have a statutory deadline of
oneyear or lessfor making a determination in casesfiled with the
state human rights agency.

Five states besides Minnesota a so have adeadline of exactly oneyear. Sixteen
other states require case closure in less than a year, with deadlines ranging from
30 days for employment discrimination cases in Kentucky to 300 days, in Illinois
and Kansas. Figure 3.3 lists the states that restrict the amount of time their human
rights agency can spend investigating acase. These data show that, in comparison
with other states, Minnesota' s 12-month deadline is not an unreasonabl e standard
of timeliness for making adetermination. Thisis not to suggest that all the states
listed in Figure 3.3 have succeeded in eliminating large backlogs. We found that
aging cases and large inventories of open cases are a common problem at the
EEOC and state agencies around the country.

From our interviews with civil rights enforcement personnel, we aso found that:

Some human rights agencies are striving to close most casesin less
than 120 days.

The federal Equal Employment Opportunity Commission has been experimenting
with ways to expedite case processing. According to staff in their Milwaukee re-
gional office, three to four months is considered to be an adequate amount of time
to conduct most investigations. Under their system, the respondent has 30 daysto
submit awritten response to a charge. The investigator then sends a summary of
the respondent’ s position to the charging party, with the respondent’ s consent, and
the charging party is given 30 days for rebuttal. With thisinformation, collected
in 60 days, and an additional 30 to 60 days for interviewing witnesses and review-
ing other evidence, the investigator can usually make a determination. At least

21 Minn. Stat. §363.06, Subd. 4.
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Figure 3.3: State Limits on Case Time in
Investigation

State Limit on Time in Investigation

Kentucky 30 days for employment; 100 for housing

Louisiana 30 days

Arizona 60 days

Georgia 90 days

Nebraska 100 days for housing complaints

Ohio 100 days

Vermont 100 days

Delaware 120 days

West Virginia 150 days

Florida 180 days

Hawaii 180 days

New York 180 days

Colorado 270 days

Connecticut 9 months

lllinois 300 days

Kansas 300 days

California 1 year

Idaho 1 year

MINNESOTA 1year

Oregon 1 year

New Mexico 1 year

Rhode Island 1 year

New Hampshire 2 years
Source: Various state human rights agencies.

five states (Connecticut, Kansas, Maine, M assachusetts, and Oregon) have created
similar systems to address the majority of their cases within 60 to 90 days.

In light of Minnesota' s 12-month deadline, and the recognition that some experts
think it is possible to close most cases in less than four months, we examined the
timeliness of investigations performed by the department. We analyzed two differ-
ent, but overlapping, groups of cases: (1) cases docketed in fiscal years 1993
through 1995; and (2) cases closed in fiscal years 1993 through 1995.%2 1n our
analysis of cases grouped by docket date, we looked at a set of cases docketed in a
specific time period and followed how many were closed over time and how long
it took to close them. We also examined the age of open casesin a manner analo-
gous to the way a business might measure the age of itsinventory. Such aview is
different from an examination of recently closed cases. Statistics on elapsed time
of investigation for a group of cases selected by closure date can unduly reflect the
department’ s recent performance, and it can be influenced by the choice of cases
that are closed. For example, if the department focused its attention on cases filed

22 Wedescribed earlier in this chapter the process by which charges are filed and docketed. The
difference between the filing date (when asigned charge is received by DHR) and the docket det
(when the charge information is entered onto DHR’s computer system) should be at most ten days
We used the docket date in our analysis because the docket date information was easier to aess
and check for reliability.
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within the last year, rather than the oldest open cases, the data on elapsed timein
investigation would look quite different. Wethink it is necessary to look at the
status and age of open cases as well as cases closed.

Our analysisislimited by the fact that the department’ s current case-tracking sys-
tem contains data only for cases open as of July 1, 1992 or filed since that time.
Data on closed cases from prior years were not entered into the case tracking sys-
tem when it became operational at the beginning of fiscal year 1993. Therefore,
we were unable to construct a complete data set for cases filed and closed prior to
FY 1993, athough we assembled some information from department records on
cases filed before mid-1992 and closed in the last three years.

In general, our analyses of cases docketed and cases closed both show that:

Many charges were not investigated and resolved in atimely fashion.

Analysisof Cases Docketed FY 1993-95

Table 3.4 presents data on cases filed between July 1992 and June 1995. It shows
the number of cases that were docketed in this period, and the number of cases
that were closed by August 17, 1995, the date on which we extracted data from the
department’ s system. The data are broken down into 6, six-month periods for fur-
ther analysis. The number of cases docketed in each six-month period ranged be-
tween 582 and 780 cases. The data show that:

Many casesfiled between July 1992 and June 1994 wer e still open
in August 1995.

Table 3.4 indicates that 9 percent of cases docketed between July and December
1992 were till open in August 1995, as were 15 percent of those docketed be-
tween January and June 1993, 23 percent of those docketed between July and De-
cember 1993, and 54 percent of cases docketed between January and June 1994.

Table 3.4. Rate of Closure of Cases Docketed During FY1993-95

Date Docketed

July 1992 - December 1992
January 1993 - June 1993
July 1993 - December 1993
January 1994 - June 1994
July 1994 - December 1994
January 1995 - June 1995

July 1992 - June 1995

Total Number of Percent of Percent of
Cases Docketed Cases Closed Cases Closed Cases Openl
701 637 90.9% 9.1%
586 501 85.5 14.5
696 537 77.2 22.8
700 325 46.4 53.6
780 271 34.7 65.3
582 87 14.9 85.1
4,045 2,358 58.3% 41.7%

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

As of August 17, 1995.
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We calculated the age of open cases and the elapsed time between docketing and
closure for closed cases and found that the average age of open cases from the ear-
liest period was over 1,000 days, and the average case life from docketing to clo-
sure for closed cases was about ayear.23 Table 3.5 presents information on the
age of open cases and the time it took to process casesthat are now closed. AsTa-
ble 3.5 shows, the department took an average of 369 days to close casesfiled in
July through December 1992, and 345 and 333 days to close cases filed in the next
two six-month periods24 These numbers are fairly constant; for casesfiled in
later periods less time was available to investigate cases, so the average age of
closed casesislower.

Table 3.5: Average Age of Cases Docketed During FY1993-95

Number Average Elapsed Number
of Time From of

Cases Docketing to Cases Average Agel
Date Docketed Closed Closure (days) still Opent (days)
July 1992 - December 1992 637 369 64 1,023
January 1993 - June 1993 501 345 85 863
July 1993 - December 1993 537 333 159 686
January 1994 - June 1994 325 270 375 501
July 1994 - December 1994 271 152 509 317
January 1995 - June 1995 87 _95 495 137
July 1992 - June 1995 2,358 307 1,687 394

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

As of August 17, 1995.

Analyssof CasesClosed FY 1993-95

Table 3.6 looks at how many cases the Department of Human Rights closed be-
tween mid-1992 and mid-1995. As Table 3.6 shows, atotal of 3,706 cases were
closed during the period, and the average elapsed time to closure in this period
was 427 days. Table 3.6 shows that:

Fewer caseswere closed in fiscal year 1995 than in fiscal 1993, and it
took longer, on average, to closethem.

Thisisnot a positive trend, although it could mean that the department has re-
cently concentrated on old, difficult to close, cases. It could also smply mean that
the department is closing fewer cases and taking longer to do so.

23 There were, as of mid-September 1995, in addition to the casesidentified in Table 3.4, 26 am
casesfiled prior to July 1992. These cases were 1,142 days old or older at thistime.

24 Keep in mind that fewer of the recently-filed cases are closed, and those that are resolved may
not be the same mix of cases asthosefiled in earlier periods if complex, difficult cases taklonger to
close.
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Table 3.6: Average Elapsed Time Between Docketing
and Closure for Cases Closed During FY1993-95

Average Elapsed Time

From Docketing Number of
Date Closed to Closure (Days) Cases Closed
July 1992 - December 1992 345 666
January 1993 - June 1993 391 707
July 1993 - December 1993 433 552
January 1994 - June 1994 429 537
July 1994 - December 1994 490 595
January 1995 - June 1995 486 669
July 1992 - June 1995 427 3,706

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

ANALYS3SOF CASE AGE

We examined the proportion of cases in which the department either reached a de-
termination or closed a case within ayear. We calculated the elapsed time to com-
pletion or to a determination of probable cause or no probable cause. We found
that:

The department took morethan a year to close a lar ge per centage of
cases, and thuswas out of compliance with the 12-month deadline for
making a deter mination.

Table 3.7 shows that 55 percent of cases closed between July 1992 and June 1995
were closed within 12 months. About 33 percent took between one and two years,
and 9 percent took between two and three years. About 3 percent of cases took
more than three yearsto cl ose.?®

Table 3.8 also shows how long it took to close cases docketed in fiscal year 1993,
again excluding cases with probable cause outcomes. For these cases, 61 percent
were closed in less than one year, 32 percent in oneto two years, and 7 percent in
over two years.

Finally, we looked at the cases that reached a probable cause determination. Data
on these cases are presented in Table 3.9. For 173 cases closed mid-1992 through
mid-1995 for which data were available, the time between docketing and a prob-
able cause determination was ayear or lessin 34 percent of cases, one to two
yearsin 45 percent, two to three yearsin 16 percent, and more than three yearsin
the remaining 6 percent. The average number of days between docketing and the
original determination for the 173 probable cause cases and 21 additional split

25 Thistable does not include 216 cases in closure categories reflecting a probable cause detmina
tion. Such cases could be in compliance with the 12-month requirement, but take longer than 12
monthsto finally resolve. Table 3.9 presents data on the amount of time it took the departmerto is-
sue probable cause determinations.
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Table 3.7. Cases Closed in FY1993-95, Grouped by
Elapsed Time from Docketing to Closure

Elapsed Time from Number of

Docketing to Closure Cases Percent
Less than 1 year 1,906 55.6%
1-2 years 1,153 33.1
2-3 years 323 9.2
3-4 years 68 1.9
4-5 years 17 0.5
5-6 years 15 04
6-7 years 5 0.1
7-8 years 0 0.0
8-9 years 3 0.1
Total 3,490 100.0%

Note: Excludes 216 cases with probable cause outcomes.

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

Table 3.8. Cases Docketed in FY1993 Grouped by
Elapsed Time from Docketing to Closure

Elapsed Time from Number of

Docketing to Closure Cases Percent
Less than 1 year 660 61.4%
1-2 years 340 31.6
2-3 years 75 7.0
Total 1,156 100.0%

Note: These counts do not include the 63 cases docketed in FY1993 that had probable cause out -
comes. They also exclude the 149 cases docketed in FY 1993 that were still open as of August 199 5.

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

determination cases was 558 days. This average rose from 484 days for cases
closed in FY 1993 to 609 daysin FY 1995. So, like the other analyses, this com-
parison also shows that many determinations took much longer than the statutory
deadline of 12 months. Thisisa serious problem, and we discuss its causes and
possible solutions in the next chapter.

CASE PROCESSING OUTCOMES

We examined not only the rates at which cases were closed, but the outcomes of
investigations aswell. Figure 3.2 presents the complex array of possible case out-
comes. Cases can be dismissed for several reasons, withdrawn for several rea-
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Table 3.9: Length of Time from Docketing to Probable Cause
Determination, Cases Closed in FY 1993-95

Time From

Docketing to 1993 1994 1995 1993-95
Probable Cause

Determination Number Percent Number Percent Number Percent Number Percent
Less than 1 year 15 36.6% 16 30.8% 27 33.8% 58 33.5%
1-2 years 21 51.2 26 50.0 31 38.8 78 45.2
2-3 years 5 12.2 8 15.2 15 18.8 28 16.2
3-4 years 0 0.0 1 2.0 2 2.5 3 1.7
4-5 years 0 0.0 0 0.0 3 3.8 3 1.7
5-6 years 0 0.0 1 2.0 2 2.5 3 1.7
Total 41 100.0% 52 100.0% 80 100.0% 173 100.0%

AVERAGE TIME FROM DOCKETING TO DETERMINATION (DAYS)

Average Number of Days

Total from Docketing to Determination
Original Cases
Determination FY 93-95 1993 1994 1995 1993-95
Probable Cause (PC) 173 487 530 608 555
Split Determination 21 453 675 618 580
All PC and Split Determinations 194 484 545 609 558

Note: These tables look at the elapsed time between the docketing of a case and the issuance of a probable cause determination. We
did not include in our calculations the amount of elapsed time between the issuance of a det ermination and the final closure of a case.

Of the cases closed in FY 1993-95, the department issued 271 probable cause determinations a nd 22 split determinations. Our calcula -
tions are based on a total of 194 determinations because the department’s case tracking sys tem did not contain information on the original
determination date for a number of cases.

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

sons, or settled with or without the department’ s assistance. In addition, the de-
partment can make a determination of no probable cause or probable cause. After
a probable cause determination, cases may be settled, withdrawn, dismissed, or liti-
gated.

It isimpossible to set a precise standard, but a reasonabl e percentage of depart-
ment investigations should sustain the charge filed with the department if citizens
are bringing strong cases to the department and investigations are competent. Itis
well recognized that a certain percentage of casesfiled will be frivolous or merit-
less, and that other cases, however well-motivated, will lack evidence to sustain

an ultimate finding that discrimination occurred, or even that thereis probable
causeto believeit waslikely. Our earlier studies found a somewhat higher propor-
tion of cases were resulting in a probable cause determination. Our 1981 and

1983 studies found that about 6.5 percent of cases closed in FY 1978-93 had prob-
able cause outcomes, compared with 5.8 percent in FY 1993-95. Proportionately
there were a so more no probable cause determinations and fewer dismissalsin the
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past.26 The attorney general’ s staff now serving the department have told the de-
partment that they would like more probable cause cases, and stronger cases, to
litigate. The department, in response, made an effort to accel erate probable cause
determinations.

In general, our examination of the outcomes of charges investigated by the depart-
ment found that:

Relatively few cases wer e settled in favor of the charging party. Over
80 per cent of chargesfiled werewithdrawn, dismissed, or found to
lack probable cause.

To recapitul ate, the purpose of investigations at the department is to assemble
enough evidence relating to each charge to make a determination if acase isworth
pursuing or to promote a settlement of the case if the parties are amenable. If the
investigation concludes that it is more likely than not that discrimination occurred,
the department finds probable cause, and its role changes from investigator to com-
plainant. After adetermination of probable cause, the Attorney General’ s staff
serving the department takes charge of prosecuting the case although the depart-
ment may still be involved in negotiating a settlement. Again, most cases do not
reach the point where a cause or no cause determination is made. Most cases are
withdrawn, dismissed, or settled.

Analyssof CasesClosed FY 1993-95

Table 3.10 presents an analysis of case outcomes and case processing time for all
cases closed in fiscal years 1993 to 1995. Asthis table shows, 67.3 percent of
cases closed during this period were dismissed, nearly all because the department
judged that further investigation would lead to a no probable cause determination,
meaning the cases lacked evidence or arebuttal of respondent’ s evidence or argu-
ments. The abbreviation used in Table 3.10 for these casesis DWR, "does not
warrant further use of department resources." An additional 14.5 percent were
withdrawn, 7.0 percent were settled prior to a determination, and 5.4 percent
ended in ano probable cause determination. Only arelatively small percentage of
cases, 5.8 percent of al closed from July 1993 to June 1995, resulted in a probable
cause determination and subsequent settlement or litigation. Although we have
collapsed some of the closure categories used by the department, Table 3.10 is till
complex. Refer to Figure 3.2 for more information on how cases may be closed.

There are several reasons why cases are withdrawn. Table 3.10 shows that 5.7 per-
cent of cases were withdrawn to pursue the case in court, 3.9 were withdrawn be-
cause the parties resolved the dispute on their own, and 4.9 percent were
withdrawn because the charging party decided not to pursue the case for other rea-
sons.

The reasons for dismissal include inability to locate the charging party, or discov-
ery of ajurisdictional defect that was overlooked at intake. Most cases, however,

26 Office of the Legidative Auditor,Evaluation of the Minnesota Department of Human Rights:
Follow-Up Sudy (St. Paul, August 1983), 14.
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Table 3.10: Type of Outcome and Time to Closure
Cases Closed in FY 1993-95

Number Percent Average Elapsed

of of Time from Docketing
Type of Case Outcome Cases Cases to Closure (days)
Dismissed:
DOTH 58 1.6% 371
DLJS 47 1.3 302
DWR 2,387 64.4 426
Withdrawn:
WDO 182 49 326
WPA 211 57 419
WSR 145 3.9 359
Predetermination Settlement
Agreement 259 7.0 212
No Probable Cause 201 5.4 499
Probable Cause:
Conciliation Settlement (CSA) 88 2.4 806
Litigation:
LDW 44 1.2 656
LSA 72 1.9 924
ALJ 12 0.3 703
All Cases Closed FY 1993-95 3,706 100.0% 427

DOTH - Dismissed: Unable to Locate Charging Party (CP); Lack of Cooperation by Charging Par ty.
DLJS - Dismissed: Lack of Jurisdiction.

DWR - Doesn't Warrant Further Use of Department Resources; Early Dismissal.

WDO - Withdrawn: Other.

WPA - Withdrawn: Private Right of Action.

WSR - Withdrawn: Situation Resolved.

CSA - Conciliation Settlement after Probable Cause (PC) Determination.

LDW - Dismissed or Withdrawn During Litigation after PC Determination.

LSA - Settlement Agreement through the Attorney General after PC Determination.

ALJ - Administrative Law Judge decision after PC Determination.

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.

fall into the category "does not warrant further use of department resources”
(DWR). This category includes cases where the department judges that further in-
vestigation would result in afinding of no probable cause.?’ Many DWR case
files that we reviewed were cases lacking evidence that rebutted a respondent’s
non-discriminatory explanation of events. Often there was no answer to the re-
spondent’ s defense or explanation in the file.

27 The department then may dismiss the case under the authority granted byMinn. Sat. §363.06
Subd. 4(7), which says"The commissioner has the authority to adopt policies to determine whic
charges are processed ... based on their particular social and legal significance, administtive con
venience, difficulty of resolution, or other standards.”
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Adding up all the cases that were decided in away that failed to support the initial
charge, including dismissals, some withdrawals, and no probable cause determina-
tions, the total equals 78 percent of all chargesfiled.28

Table 3.10 shows how much time elapsed between docketing and closure for each
type of closure. Looking at the totals for the three year period, dismissed and with-
drawn cases generally took 302 to 426 days from docketing to closure on the aver-
age. DWR cases, which were 64 percent of all charges closed, took 426 days

from docketing to closure. Thiswas about the same as the average of 427 days

for al 3,706 cases closed in the three-year period.

As Table 3.10 shows, cases that resulted in a no probable cause outcome took 499
days on averageto close, and cases that ended in a probable cause outcome took
much longer, 656 to 924 days, depending on the exact type of case. Only 216
cases out of 3,706 were closed with a probable cause outcome, so the averages for
these closures are based on relatively few cases.

Why did it take 426 days to dismiss weak cases? We identified two major causes
of these dowdownsin the work flow. First, the enforcement officers we inter-
viewed attributed the delays to the large caseload. EOs carry about 75 cases at a
time but are only able to pay attention to some of these from week to week. Our
interviews, and our review of individual files, confirmed that many cases languish
asthey await attention by the enforcement officer in charge of the case.

Second, we observed that many cases experienced delays at the supervisory re-
view stage. Asof March 1995, there were 223 cases awaiting supervisory review.
Our analysis of datafor cases closed in FY 1993-95 shows that DWR cases spent
an average of 106 days, more than three months, on supervisors desks. We inter-
viewed all supervisors, and learned that, for typical DWR cases, the supervisory
review required only about one or two hours of work. The department recently an-
nounced a plan for eliminating this bottleneck through increased attention to the
problem and a more uniform and streamlined approach to supervisory review.

Still, supervisors are permitted 90 days to review enforcement officers' recommen-
dations.

Analyssof CasesDocketed in FY 1993

We examined the outcome of cases docketed during fiscal years 1993 to 1995.
This could give adifferent view of case outcomes than the analysis of cases closed
in agiven period if the department selected certain types of cases over othersfor
closure. However, our ability to examine cases grouped by the docket date was
limited by the lack of data on casesfiled prior to mid-1992. A high percentage of
casesfiled in the last year or two are still open, and we do not know how they will
come out.

28 Thisisthe sum of cases dismissed, withdrawals other than WSR and WPA, and NPC determina
tions. We count cases that support the original charge as probable cause determinations ex@pt those
withdrawn after a PC determination, all settlements, cases withdrawn to pursue a privatection, and
cases withdrawn because of a satisfactory agreement.
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We looked at the outcome of casesfiled between July 1992 and June 1993. About
91 percent of these cases were closed by August 1995. We found that the distribu-
tion of case outcomes for these cases was similar to the distribution of outcomes
for cases closed 1993 to 1995. Only ardatively small percentage of casesre-
sulted in a probable cause determination (6.4 percent of casesfiled in the first half
of fiscal year 1993 and 4.6 percent in the second half) and only 7.2 percent and 4.6
percent were closed with a no probable cause determination. Over 75 percent of
cases were withdrawn or dismissed.

SETTLEMENTS

In some cases the charging party and the respondent are able to reach a settlement
with or without the department’ s help. We examined data from the department’s
case tracking system and found:

A few casesresulted in large monetary settlementsin recent years, but
most settlements wer e small--half wer e under $3,000.

M ost settlements are reached prior to a determination of probable cause. During
fiscal years 1993 to 1995, as Table 3.10 shows, 7.0 percent of cases were closed
through a predetermination settlement, and an additional 2.4 percent were settled
after a probable cause determination.

Table 3.11 shows that between July 1993 and June 1995, 379 cases were closed
with amonetary settlement. These settlements totaled $3.1 million, and ranged
from $50 to $259,000. Three awards equaled or exceeded $100,000, but half of
the awards were under $3,000.

Table 3.11: Cases Closed with Monetary Settlements, FY 1993-95

Date Closed

July 1992 - December 1992
January 1993 - June 1993
July 1993 - December 1993
January 1994 - June 1994
July 1994 - December 1994
January 1995 - June 1995

July 1992 - June 1995

Settlement Value

Number of

Cases Total Average Minimum Maximum Median
47 $222,028 $4,724 $500 $46,000 $2,000

64 354,687 5,542 150 56,963 2,000

56 296,644 5,297 50 43,412 1,750

80 814,914 10,186 150 224,044 3,625

70 581,313 8,304 250 62,500 3,000

62 872,360 14,070 100 258,701 4,507
379 $3,141,947 $8,290 $50 $258,701 $3,000

Source: Program Evaluation Division analysis of Department of Human Rights case-tracking d ata.
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ADMINISTRATIVEAPPEALS

The statutes and rules governing the Department of Human Rights provide a proc-
ess by which department decisions on individual cases may be appedled. The ap-
peals process provides an important check on the quality and professionalism of
case adjudication in the department. A large number of appeals or requeststo re-
open cases could raise questions about the quality of case investigations in the de-
partment.

There are three types of administrative appeals of case processing decisions:

A charging party may request reconsideration of a no probable cause
determination under Minn. Stat. §363.06 subd.4(2) and Minn. Rules
5000.0700;

A respondent may request reconsideration of a probable cause
determination pursuant to Minn. Rules5000.0750; and

A charging party may request that the department reopen a case that was
dismissed for any of several reasons under Minn. Rules5000.0570.

We studied the appeal's process and asked:
How many of the department’ s determinations were appealed?

Is the department handling appeals and requests to reopen casesin atimely
manner?

How many determinations were reversed on appeal, and does the rate of
reversal signal a problem with the quality of original decisions?

How is the appeal s process organized, and does the process provide an
independent review of the department’ s original decision?

How is the appeal s process organized in other states?

On the question of the overall rate of appeals, we found:

Therate of appeals and requeststo reopen cases was low, except for
appeals of no probable cause deter minations.

Of cases closed during fiscal years 1993-95, the department issued 271 probable
cause determinations, and 17 of those cases were appealed, arate of 6 percent.
There were 213 no probable cause determinations and 45 corresponding appedls, a
rate of 21 percent.2 Of the 2,492 dismissals issued in the three years, the depart-
ment received requests to reopen 5 percent of the cases.

29 In addition, there were six appeals out of atotal of 22 split determinations. A split dermination
means that the department found probable cause in some parts of the case but found no probable
cause in other areas.
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The appeal rate for probable cause determinations was low, in part, because re-
spondents have other avenues for seeking redress. A case does not end with a
probable cause determination but rather proceeds to settlement negotiations and, if
that fails, litigation. A respondent might choose to await a later phase of the proc-
ess at which the charging party would be required to meet a higher standard of
proof, or where a different body would hear the case.

In contrast to the low probable cause rate of appeal, the 21 percent appeal rate of
no probable cause (NPC) determinationsisfairly high. This might be partially ex-
plained by the fact that many no probable cause determinations represent close de-
cisions, since the department dismisses a high percentage of casesin which the
evidenceis quite clear. The high rate of NPC appeal might also be attributable to
the conclusive nature of the NPC decision. If acharging party does not appeal a
no probable cause determination, the case has reached the end of its road, unless
the case is taken to court.

Finally, thereisafairly low rate of requests for reopening dismissed cases. This
may reflect the fact that, unlike no probable cause notifications, charging parties
whose cases are dismissed are not officially notified by the department of their
right to request that their cases be reopened.

We examined whether the department is handling appealsin atimely manner and
found:

The Department of Human Rights has allowed a backlog of appeals
casesto accumulate.

Many appeals cases are not being decided within statutory deadlines.

Deadlines in statute and rule govern the department’ s consideration of appeals and
reopen requests. In the case of a no probable cause determination, the department
has 20 days after receipt of areconsideration request to affirm the determination
of no probable cause, reverse the determination, or vacate the determination and
remand the case for further investigation on its merits.

For a probable cause determination, the department must notify the respondent
whether the request is substantial enough to warrant further consideration, but
there is no time limit imposed on the department’ s decision.

In the case of arequest to reopen a dismissed charge, a charging party has 60 days
from the date of the dismissal to submit awritten request. Within 10 days of re-
ceipt of the request, the department is to send a notice to the respondent, and
within 20 days of the respondent’ s receipt of notice, the department isto notify the
parties of its decision, either to deny the charging party’ s request or reopen the in-
vestigation.

Given the generally low rate of appeals, it is clear that if the department were han-
dling appealsin atimely manner, it would have few appeals decisions pending at
any onetime. However, we found that as of September 1995, there were 21 no
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probable cause appeals and 55 reopen requests awaiting department action. The
department has acknowledged its need to address the accumulation of appeals
cases and has established a plan to eliminate the backlog by December 1, 1995.
By mid-January 1996, it had made substantial progress toward this goal.

We also found that the department exceeded its deadlines for rendering decisions
in NPC appeals and requests to reopen dismissed cases. We looked at cases
closed during athree-year period ending June 30, 1995. For NPC appeadls, the de-
partment took an average of 173 days from appeal to closure. In the 37 cases
where the department upheld its original NPC determination, it took an average of
171 days from appeal to closure, meaning that most cases were well beyond the
30-day deadlinefor a ruling.30

The department dismissed 2,492 casesin FY 1993-95 and received 132 requests
to reopen. Of the 132 cases, 61 were pending in August 1995 and were, on the av-
erage, 360 days past their date of appeal. There were 64 cases where the depart-
ment denied the request to reopen, but the decision took an average of 270 days.
These averages are well beyond the maximum of 30 days allowed for the process.

We looked at the percentage of cases reversed on appeal and found:
In fiscal years 1993-95, few case outcomes wer ereversed on appeal.

Of the 132 requests to reopen that the department received, our data show that
none resulted in probable cause determinations, which would indicate areversal of
the original decision to dismiss. 3 By our count there were only two reversals of
NPC determinations and two reversals of probable cause findings.

We considered the independence of the appeals process, and found:

The department’ s appeals process provides less organizational
separation than isfound in other states.

In Minnesota, the Deputy Commissioner supervises the appeal s process, but the
deputy also oversees the department’ s entire case processing operation. The dep-
uty isnot involved in reviewing routine cases, so, to some extent, appeals cases
are reviewed by a party not involved in the original determination. Also, cases ac-
cepted for reconsideration are assigned to enforcement supervisors who were not
involved in theinitial investigation. These arrangements provide a measure of or-
ganizational separation and independence, but not as much as might be desired.

In many other states, human rights investigations are governed by a commission,
which typically serves as the hearing panel for appeals. Staff investigators make
the original determinations, and parties to a case can appeal to the commissioners,

30 The department is allowed 20 daysto rule on the appeal, and an additional 10 days to notifthe
parties of itsruling.

31 However, department records show that two cases were reversed in 1994. The difference may
be attributable to the selection of cases studied. We looked only at closed cases, and the tav cases
counted by the department may be still officially open.
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who have not previously seen the case. This arrangement provides more organiza-
tional separation than the Minnesota system. We discuss the organization of hu-
man rights agenciesin other states in the next chapter.

SUMMARY

The Minnesota Department of Human Rights accepts more cases than it can han-
dleinatimely fashion. Asaresult it isaccumulating a growing inventory of open
cases. In the past, an accumulated backlog of old cases had to be summarily dis-
missed. This, of course, added insult to whatever injury the charging parties had
suffered that led them to file charges in the first place. It is, however, the predict-
able result of the chronic failure to investigate as many charges as are filed.

In response to historic problemsin case processing, the L egidature enacted a num-
ber of provisionsto permit and encourage the department to prioritize casesfor in-
vestigation and dismiss low-potential cases. The Legidature also enacted a
12-month deadline for finding probable cause, but data presented in this chapter
show that many cases exceeded that deadline. The department argues that the 12-
month deadline is advisory rather than mandatory, but we think a deadline is a nec-
essary discipline for adepartment that is tempted, for the best motives, to accept
more casesthan it can investigate. Most human rights agencies have similar dead-
lines.

Finally, this chapter has pointed out that most cases are not closed in away that
sustains the charge of discrimination that prompted the investigation. About two-
thirds of cases were dismissed, and additional cases were withdrawn or deter-
mined to lack evidence to sustain a probable cause finding. Of the cases
withdrawn, some may be destined for success in district court, but they would
have succeeded there without the department. A few were withdrawn because the
parties resolved the dispute on their own.



