Analysisof Case Processng
Effectiveness

CHAPTER 4

his chapter discusses a number of factors that determine the effectiveness
I of case processing and the production level that the department has
achieved. Specifically, we asked:

What factorsaccount for the department’sdelaysin case processing?

What strategiesfor improving performance should the department
and the L egidature consider?

To address these questions, we interviewed many Minnesota Department of Hu-
man Rights managers and staff, and asked about their ideas on how to improve the
department’ s effectiveness. We surveyed department employees and offered staff
achanceto tell us, in confidence, their views on issues affecting the department’s
operation. We also reviewed information on how human rights agencies are organ-
ized and operated around the country. In addition, we looked at previous reports
prepared by our office and others.

Thefirst part of this chapter explores each of the following factors that might im-
pact the department’ s effectiveness:

Enforcement officer casel oads
Enforcement officer productivity

Employee morale and satisfaction with the department’ s physical space,
leadership, and training and development practices

Computer information systems
In the second part of the chapter, we consider various options for improving the de-

partment’ s case processing program.

ENFORCEMENT OFFICER CASELOADS

Animportant factor affecting the department’ s productivity isthe size of the
caseloads carried by the case processing enforcement officers (EOs). To under-
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stand the effect of this variable on the department’ s efficiency and effectiveness,
we asked these questions:

How large are the caseloads carried by DHR enfor cement officers?

How doesthe present caseload size comparewith that in prior
years?

How hasthe size of the caseload affected productivity?

Caseload size measures the number of open casesin investigation that are as-
signed to a given enforcement officer at a particular point in time. We found that:

Historically, enforcement officersin the Department of Human
Rightscarried about 50 cases at atime.

The 1987 task force report stated that investigators had ongoing workloads averag-
ing 50 cases per month.* Similarly, the department’ s 1994 annual performance re-
port showed the casel oad per investigator for fiscal year 1993 at 48.5 cases.?
Stephen Cooper, DHR commissioner from 1987 to 1990, estimated that a reason-
able open caseload for an investigator should be about 45 cases.

However, as of March 1995, department statistics showed that the average
caseload for afull-time investigator had increased to 106 cases. |n other words,

Caseloads per enforcement officer have mor ethan doubled over
the past few years.

A few EOs had as many as 140 cases at atime. The deputy commissioner attrib-
uted the increase in caseload to delays in the implementation of the enforcement
officer training unit. I1n order to accumulate enough positions to begin the unit, the
department did not fill EO vacancies beginning in fiscal year 1995. Aswe de-
scribed in Chapter 1, the department’ s negotiations with MAPE, the labor union
that represents the EOs, lasted from November 1994 till February 1995. Although
the training class officially began in March 1995, the trainees did not begin investi-
gating cases until September. One of the consequences of this plan was a reduc-
tion in the number of full-time investigators carrying a caseload, and a
corresponding increase in the size of each officer’s caseload.

Case processing enforcement officers reacted strongly to the heavy burden im-
posed by agrowing caseload. In our interviews with case processing staff:

Both enfor cement officer sand supervisorscited the lar ge caseload
as an obstacle to speedy resolution of cases.

1 Human Rights Advisory Task Force,Human Rights Advisory Task Force Report (February
1987), 28.

2 Minnesota Department of Human Rights,1994 Annual Performance Report (St. Paul, Septem:
ber 1994), 9.
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Investigators explained that an increase in the caseload translates into proportional
increases in the number of phone calls from individuals inquiring about the status
of their case. For any given case, an enforcement officer could receive phone
callsfrom up to four people: the charging party, the respondent, and attorneys
from both sides might call to ask for information from the investigator. With so
much time invested in answering the telephone, enforcement officers complained
to usthat they had lesstime to spend in investigative work.

Investigators also told us that the increase in caseload size affected their ability to
keep track of the casesin their inventory and to resolve the casesin atimely man-
ner. One EO declared that it was impossible to work on so many cases at once,
and that the huge casel oads made it difficult to keep track of when responses or re-
buttals were due. Ancther explained that the increase in caseload made it hard to
remember what was happening with a case, meaning that the EO had to spend
more time reviewing earlier work to refresh hisher memory on the details of the
case and the strategy of the investigation.

We calculated that EOs can only invest an average of 20 to 25 hours per case if
they hope to meet the production standard of 75 cases per year.3 For every com-
plex case that takes much longer than 25 hoursto close, the EO must spend a
shorter amount of time on several, less complicated cases in order to attain an aver-
age of 20 to 25 hours per case. We reviewed the files of a number of cases that
DHR dismissed as not warranting further resources (DWR). These are cases that
the department deemed to be weak in evidence to prove aclaim of illegal discrimi-
nation. According to case processing staff we interviewed, most DWR cases
should require less time to resolve than more complex, probable cause cases.
However, we found that DWR cases on average took about a year to close, despite
little evidence of active investigation. In other words, a case processing enforce-
ment officer spread 20 hours worth of work over ayear’ s length of time. We ques-
tioned the enforcement officers responsible for investigating the cases about the
causes of lagsin processing, and in every case, the EOs attributed the delays to the
caseload. They asserted that the magnitude of the caseload prevented them from
giving their attention to casesin atimely fashion.

Weeks and even months can lapse before an investigator has an opportunity to
turn to a case for thefirst time, or giveit serious attention. Ascases st idle, await-
ing investigation, their quality may deteriorate because witnesses become harder
to locate, facts and observations fade from witnesses memories, respondents go
out of business, or charging parties get discouraged and choose to withdraw their
cases. One official in Oregon stated it thisway: "As cases get older, they don’t
get any better."* Human rights experts are in universal agreement that justice de-
layed isjustice denied. Both charging parties and respondents are affected by
longer delays in the investigation process. 1n the Oregon experience, asthe

3 Wearive at this estimate of 20 to 25 hours of investigative work per case by dividing thaum-
ber of working hoursin ayear (2,080) by 75 cases per year. This quotient is about 28 hours per
case, but we expect between 10 to 30 percent of work time to be used for vacation, holidays,iek
leave, and other non-investigation work assignments. That leaves 20 to 25 hours available froeach
case, assuming 75 cases per year.

4 Interview with Sue Jordan, Oregon Civil Rights Division, Bureau of Labor and Industries, €io-
ber 19, 1995.
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agency found ways to give faster turnaround, even some charging parties whose
cases were dismissed expressed satisfaction that at |east they found out in two
months rather than one year.

In summary, it seems clear that increases in caseload size negatively affected the
department’ s effectiveness and efficiency in case processing. Elapsed timeinin-
vestigation increased, investigations became more difficult as cases languished,
and enforcement officers experienced higher stress and pressure. At least two for-
mer EOs referred to the increase in caseloads in their list of reasons for leaving the
department.

In order to respond to the troubling growth in caseload size , the commissioner es-
tablished a caseload standard per investigator. A June 1995 memo to staff stated:

The department will seek to assign cases so that each enforcement officer will
have an average of 82 cases. Enforcement officers will be assigned cases so that
the total number of cases assigned for investigation will not exceed 104 cases or
be less than 60 cases.

We looked at the caseload statistics for the end of fiscal year 1995 and found that:

The average caseload for afull-timeinvestigator was 78 casesin
June 1995.

The department lowered the caseload per investigator by 25 percent in three
months, from more than 100 casesin March 1995 to 78 cases by June. However,
management achieved this reduction in casel oad size by setting aside more than
400 cases for a new alternative dispute resolution (ADR) proj ect.® The depart-
ment offered the ADR option in 430 cases, but by September 1995, partiesin only
45 to 50 cases had agreed to try mediation, and there were 75 cases of rejection.
Answerswere till pending in the remaining 300 to 305 cases. Although the case
processing personnel whom we interviewed regarded the ADR project as aworthy
attempt at innovation, most were skeptical that mediation would resolve ahigh
percentage of cases, and feared that caseloads would increase again as parties re-
jected the ADR option. Casesin which the charging party and the respondent re-
fused to accept the offer of mediation would revert to the investigator having aged
by severa months.

We recommend:

The department should reduce caseloads per manently to 40 or 50
cases per enfor cement officer.

Although mediation is a useful option that may provide somerelief to the depart-
ment’ s case processing operation, it is unlikely to solve the problem of the large

5 Memo from David Beaulieu, Commissioner of Human Rights, to all staff, June 20, 1995.

6 InJduly 1995, the department began to work on a project to offer parties a new option for sting
charges. Mediation isaprocessin which aneutral third party, in this case, a volunteer atirney,
meets with the parties face-to-face to try to reach a mutually satisfactory settlement of thcharge.
The department administers the project but relies on volunteers to act as mediators.
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caseloads currently carried by DHR enforcement officers. We think there are sev-
eral additional strategies the department could implement that would lighten the
EOs caseloads. Screening cases more closely to avoid accepting weak charges
supported by little evidence would lessen the department’ s workload. Several
states hold incoming cases in a separate, actively managed inventory until enforce-
ment officers are ready for new cases. Additional resourcesin case processing
would distribute the department’ s load over more staff, decreasing individual
caseloads. We discuss each of these options further in the second part of this
chapter.

PRODUCTION STANDARDS

The Department of Human Rights established a production standard for its case
processing enforcement officers. DHR policy states that:

The department expectsfully-trained investigatorsto close at least 75
cases per year.

The productivity of each enforcement officer clearly affects the department’ s over-
all effectiveness. Decreasesin individual production amount to areduction in the
department’ s capacity to close cases, and, conversely, increasesin EO productivity
mean that the department can handle more cases. Our research in this areafo-
cused on the following questions:

What isthe current production standard, and how was it developed?
How does actual case production comparewith the standard?

How doesthe standard compar e with production standardsin other
states?

History and Development

The Department of Human Rights first instituted numerical standards for case pro-
ductionin 1984. The standards, which were established with input from enforce-
ment staff, required closure of eight investigations per month (or about one every
20 hours). According to the Human Rights Advisory Task Force Report issued in
February 1987, more than 80 percent of DHR’ s case processing enforcement offi-
cers were meeting that work performance standard, and another 18 percent were
completing seven cases per month.” However, one former enforcement officer
noted in a 1992 memo to the former deputy commissioner that the staff had aver-
aged only six closures per month since 1987.8 Commissioner Cooper, who
headed the department from 1987 to 1990, did not enforce aformal production

7 Human Rights Advisory Task Force,Human Rights Advisory Task Force Report (February
1987), 20.

8 Memo from Kathleen Hagen to Deputy Commissioner Tracy Elftmann, 1992.
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standard, but EOs who worked for the department during his tenure told us that
they felt continued pressure to close eight cases a month.

Discussion of a performance standard under the current administration began in
earnest in April 1992. In September 1992, the commissioner initiated the Case
Processing Production Standards Project to "establish clear production standards
for processing charges of discrimi nation."® A human resource director from the
Department of Employee Relations served as the project coordinator, and DHR’s
management analyst provided staff support for the project. Among other tasks,
the analyst conducted a survey to learn about production standards in other human
rights agencies in the United States, and she gathered statistics to calculate the ac-
tual production rates of staff. The project also involved two employee task forces:
one comprised of enforcement officers and the other of supervisors. Theinvestiga-
tors' work group recommended a standard of 70 to 83 cases per year, while super-
visors suggested 83 to 95 cases as an appropriate annual standard.

After completion of the production standards project, the commissioner set atenta-
tive production standard of 80 case closures per year in January 1993. MAPE, the
labor union that represents the department’ s enforcement officers, strongly op-
posed the new standard and proposed instead a threshold of 72 cases per year. In
March the commissioner revised the standard to the current 75 cases-per-year
level. Theunion filed a grievance, complaining that the final standard "consti-
tute[d] an unreasonable and punitive work rule." 10 Despite the protest, the depart-
ment implemented the performance standard, and it remains in effect today.

Current Department Standard

The department’ s current production standard, set in March 1993, is 75 cases per
year, or 6.25 cases each month. The range of standardsis asfollows:

Unacceptable - less than 59 cases per year (4.99/month)

Below standards - between 60 and 74 cases annually (5.00 - 6.24/month)

M eets standards - between 75 and 89 cases/year (6.25 - 7.49/month)

Exceeds standards - between 90 and 104 cases each year (7.50 - 8.74/month)

Greatly exceeds standards - more than 105 cases a year (8.75/month)
Department policy states that investigators who do not meet the minimum thresh-
old of 75 cases per year areineligible for anniversary salary increases. To receive

abonus award, an investigator must be in the "exceeds standards' range, closing
more than 90 casesin ayear.

9 Catherine R. Johnson, Case Processing Production Standards (November 1992), 1.
10 Minnesota Association of Professional Employees grievance #93-28-2512, (March 24, 1993).
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Investigators do not receive credit for closing "companion cases.” A companion
caseisacasefiled on or near the same date as another case, that arises from avir-
tually identical fact situation and involves essentially a single investigation or set-
tlement negotiation. Also, the department does not adjust the standard for
employee leave time, for example, medical leave or vacation time, because these
types of absences are factored into the standard. On the other hand, department
policy does alow for supervisors to make adjustments to an employee’ s produc-
tion standard in appropriate circumstances, for example, if an employee is as-
signed to a special project or if acaseisunusualy complex. Recently, in an effort
to clear an accumulated inventory of older cases, department management decided
to give investigators 1.25 credits for closing cases that were at least 700 days old.

The standard applied to nine of the 15 case investigators on staff when we per-
formed this study. Two investigators act as liaison officers to minority communi-
ties, and since these enforcement officers spend only 50 percent of their time
investigating cases, their closure standard is 37.5 casesayear. For athird investi-
gator, the department has set a minimum standard of 52.5 cases per year because
of her language trandation responsihilities. Three additional investigators, who
joined the department in 1994, were expected to close 63.75 cases per year, or 85
percent of the full production standard.

Production Standardsin Othe States

It is difficult to draw comparisons with production standards in other jurisdictions
because of differencesin intake procedures, requirements for closure, methods of
counting cases, and other variations. For example, in some states enforcement of -
ficers handle both intake and investigations, and these states impose lower produc-
tion requirements than states where investigators have no intake responsibilities.
Some state agencies award credit for companion cases while others do not; some
production standards are set to take into account leave time, whilein other states
the standard is pro-rated for vacation or sick leave periods. Despite these differ-
ences among states, wethink it is still useful to compare the Minnesota Depart-
ment of Human Rights' production standard with those in other states.

We collected production standard information from 27 states besides Minnesota.
In general, we found that:

Minnesota’s production standard issimilar to standardsin other
states.

The average production requirement for these states was 7 cases per month, rang-
ing from alow of 4 to 5 closures per month in Alaska, Missouri, New Hampshire,
Oklahoma, and South Caroling, to the highest standards of 12 closuresin Wiscon-
sin, and 15 per month in Nevada. Fifteen states (56 percent of the 27 who re-
sponded) had a standard that equaled or exceeded Minnesota’ s requirement of
6.25 cases per month, or 75 cases annually.
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Enforcement Officer and Department
Production Levels

We studied department data on individual enforcement officer production levelsin
fiscal year 1995 and found that:

Only 9 of 15 enfor cement officer swere expected to produce at a
rate of 75 cases per year in fiscal year 1995, and only 8 of the 9 met
that standard.*

Of the 15 enforcement officers who investigated cases for at least eight monthsin
fiscal year 1995, eleven of them, or 73 percent, fully met their case production
standard. Eight of the 9 enforcement officers closed an average of at least 6.25
cases per month; one of the three investigators on provisional status met the re-
quirement of 5.31 cases per month; and two of the three investigators with other
adjusted production standards fulfilled their requirements. Among the full-time
EQOs, the lowest production rate was about 4.8 cases per month, and the highest
producer closed 9.7 casesamonth. Overal, in FY 1995, the department’ s EOs
closed a monthly average of 6.29 cases, dightly more than the production standard
of 6.25 cases.

We can use the quantitative standard of 75 cases a year to calculate the depart-
ment’ stotal case production capacity. If all 15 enforcement officers met their indi-
vidual standards, then the department would be able to close at least 994 casesin a
year.12 Or, applying the monthly average of 6.29 cases from FY 1995 to all staff,
the department’ s capacity should be 1,132 cases per year.13 Under either scenario,
it is clear that the department has a problem. These statistics show that:

Without an increase in staff and/or enfor cement officer productivity,
the department will not be ableto close enough casesto handlethe
1,200 to 1,400 char gesfiled each year.

Aswe discussed in Chapter 1, the department is training four new investigators
who will join the permanent staff, on probationary status, in March 1996. The ad-
dition of four more EOs will increase the department’ s capacity by about 300
cases per year, enabling the department to close 1,300 to 1,400 cases annually.
Thisrate of production will be adequate to clear the casesfiled annualy, if case fil-
ingsremain at their present levels, but it will provide little excess capacity for the
department to address the backlog of cases that accumulated while the new offi-
cerswerein training.

11 The department provided us with copies of the monthly production reports submitted by each
case processing unit supervisor. We used these data to cal culate the production statistics presente
here. The department claims that, when evaluated on an anniversary year basis, all investigators ar
meeting their respective standards, but our data show otherwise.

12 We calculate this figure based on nine enforcement officers producing 75 cases ayear, the
EOs producing 63.75 cases a year (85 percent of the full standard), two investigators workig half-
time to close 37.5 cases per year, and one officer closing 70 percent of the full standard, 062.5
cases ayear.

13 Calculated as 15 officers times 6.29 cases per month times 12 months per year.
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| mpact of the Production Standard

The use of a quantitative production standard for enforcement officers carries
somerisks. A numerical standard provides someincentive for investigatorsto
choose cases that they can close quickly or easily. For example, in order to meet
the monthly production standard, an investigator might select several simple cases
rather than concentrating effort on one complex case. This practice of "creaming”
cases could be particularly harmful if probable cause cases are left to languish and
deteriorate while other cases, such as dismissals or no probable cause cases, are in-
vestigated. Another possible unintended consegquence of the production standard
could be an adverse effect on the quality of case investigation.

DHR has addressed both of these problems by holding case processing unit super-
visors responsible for monitoring the quality of investigators' work and also for en-
suring that older, complex cases are not ignored in favor of newer, straightforward
cases. Some other states have tried to develop performance measures for investi-
gation quality, for example, the percentage of cases that are returned to an investi-
gator for additional work or revisions. It istill too early to tell whether these
measures will prove useful for ng investigator performance and counterbal -
ancing the weight placed on numerical production standards.

Finally, some critics object to a production standard approach because they claim
it acts as a ceiling on production, rather than afloor. One former investigator ex-
plained it thisway:

in order to make sure you had enough closures for the next month, you would
"bank’ closures beyond your [quota], even though you might have been able to fin
ish them that month, just to make sure you met next month’sgoal. | think actu
ally, on occasion, thisresulted in fewer cases coming in per month.

The department tried to motivate enforcement officers to exceed the production
standard by offering the possibility of financial rewards; however, due to budget
congtraints, the department has not been able to offer bonus pay to employees.
Nevertheless, it is clear that not al enforcement officers view the standard as a
ceiling on production since there are severa DHR investigators who regularly ex-
ceeded the required 6.25 cases per month. In addition, the department evaluates
performance on an annual, rather than amonthly, basis, which reduces the incen-
tive for employees to hold completed cases from one month to another.

Although we recognize the limitations of a production standard, we think that, on
balance, a standard is beneficial as a guideline for good performance. It can focus
investigators' attention on one of the department’ s primary goals--closing casesin
atimely manner--and provide important incentives for enforcement officersto
work as efficiently as possible. Appropriate employee training and proper over-
sight on the part of supervisors and managers can help to prevent the creaming of
easy cases or an undue emphasis on speed to the neglect of quality.

In summary, the department’ s current production standard of 75 cases per year
seems appropriate, when compared with other state standards, and when viewed in
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light of actual case production. However, some DHR investigators are able to pro-
duce at a higher rate than 75 cases per year, and anumber of states impose a
higher standard than Minnesota. The department’ s present production level (about
1,200 cases per year) istoo low to manage the department’ s incoming casel oad,

let alone address its mounting backlog. For this reason, we think the department
needs to look for ways to increase production, by improving the productivity of in-
dividual employees, shifting resources to case processing, or both. In addition, we
recommend:

The department should ensurethat case processing enfor cement
officersmeet the production standard. Additional training or
closer supervision should be provided for employees who fail to
meet the standard, and appropriate disciplinary action should be
taken if performance continuesto be below expectations.

EMPLOYEE MORALE AND JOB
SATISFACTION

The work environment and the level of employee satisfaction can certainly affect
productivity. In the past few years, the Department of Human Rights has suffered
from low employee morale and conflicts between management and the union that
represents the department’ s professional employees. One consultant to the depart-
ment described the environment as “toxic," a characterization that appears to reso-
nate since staff we interviewed repeatedly referred to the term. 1

We conducted a survey of non-managerial employees of the department and asked
survey respondents to rate their level of satisfaction with various aspects of em-
ployment at the department. We received responses from 33 of the 49 employees
surveyed, aresponse rate of 67 percent. A copy of the survey appearsin Appendix
A. We dso solicited their suggestions for improving the department’ s effective-
ness. Table 4.1 summarizesthe results of our satisfaction survey.15 In general, we
found that:

M or e department employees ar e dissatisfied with aspects of their
work than are satisfied.

M ore than 60 percent of the employeeswho responded to our survey were dissatis-
fied with the physical office space in which they work, the quality of managerial
and administrative leadership at the department, and the general work environ-
ment. Between 50 and 60 percent of respondents were dissatisfied with the qual -
ity of professional and technical leadership, the types of staff training and
development opportunities, and the department’ s computer systems and data proc-
essing support. In the following sections, we address each of these areas individu-

14 Suzanne Sisson, "Organizational Scan of the Minnesota Department of Human Rights' (Minnea
polis, March 1992).

15 Appendix A presents additional details about the survey. About two-thirds of employees whoe-
ceived the survey responded.
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Table 4.1: Job Satisfaction

Total

Very Moderately Moderately Very
Satisfied Satisfied Dissatisfied Dissatisfied Percent Number

Computer systems and data process-
ing support available to you.

Clerical assistance or support.

Amount of staff training and develop-
ment

Type of staff training and develop-
ment

Quality of professional/technical lead-
ership (including civil rights legal is-
sues, investigation methods, and
other technical or professional as-
pects of your work).

Quality of managerial and administra-
tive leadership.

Physical space in which you work
General work environment.

Your job overall.

6.7% 40.0% 26.7% 26.7% 100% 30
20.0 56.7 16.7 6.7 100 30
12.9 38.7 22.6 25.8 100 31
18.8 25.0 28.1 28.1 100 32
12.9 29.0 38.7 194 100 31
12.9 194 25.8 41.9 100 31

6.3 9.4 21.9 62.5 100 32

6.3 25.0 37.5 31.3 100 32
15.6 53.1 18.8 125 100 32

Note: The question asked was: "How satisfied or dissatisfied are you with each area?"

Source: Program Evaluation Division analysis of data from Human Rights Department employee

survey, December 1995.

ally, presenting information gathered from the survey, staff interviews, and our

own observations.

Our survey and interviews a so showed that there are many employees who are
committed to the work and the purposes the department was established to serve.
Table 4.1 showsthat more than half of employees responding were either very sat-
isfied or moderately satisfied when asked to rate "their job overall." A third or
more of employees were at |east moderately satisfied with most aspects of the de-
partment listed in the table.

Physical Office Space

More than 80 percent of the employees who responded to our survey expressed
dissatisfaction with the physical condition of the office. Almost two-thirds of re-
spondents were very dissatisfied with the physical space in which they worked,
and another 22 percent were moderately dissatisfied. In their written comments,
employees criticized the ventilation, noise level, drab environment, temperature
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fluctuations, and plumbing problems. Twenty-five of 32 survey respondents ex-
pressed views such as:

"I’m convinced many of us are made physically ill by the air (mold, bacteria, etc.)
that’s circulated and recirculated in this building. It affects productivity.”

"The physical environment is drab and does nothing to lift the morale. There are
constant problems with bathroom fixtures and temperature variations. Itisaso a
very dirty environment.”

"We need to move--the air quality and cleanliness are unhealthy, leading to low
morale and an increase in sick leave usage. The furnitureisin poor shape.”

The department is located in Bremer Tower, in downtown Saint Paul, where park-
ing can be expensive. By our observation, the physical layout of the department is
not very friendly to visitors. All staff, with the exception of areceptionit, are
housed behind a closed and locked door. While we accept the need for security
and understand that the department conducts most of its business over the tele-
phone, amore open and inviting design might be appropriate for a department that
provides direct services.

Given the strong employee sentiments about the physical environment, if prob-
lems with the current space cannot be remedied, we recommend:

The department should find mor e suitable office spacein a building
that is affordable but accessible to the public.

The department needs to choose alocation where rent is affordable, space is suffi-
cient, conditions are better, parking is ample and inexpensive, and public transit is
accessible. Although we do not think that the physical environment is the primary
cause of the department’ s productivity problems, we agree that improvements to
the office space will boost employee morale and heighten their effectiveness.

Managerial and Administrative L eader ship

Forty-two percent of the employeeswho responded to our survey question about
the quality of managerial and administrative leadership said they were very dissat-
isfied, and an additional 26 percent were moderately dissatisfied. Survey com-
ments reflected a high level of frustration with the lack of communication between
management and staff. For example:

"More communication, feedback, more meetings or memos with updates, news,
etc. [are needed].”

"The previous commissioners used to have all staff meetings and gave updates on
case closures, staffing, etc. It waslike afamily. Now, nobody talksto anyonein
top management.”

"Administration needs to meet with staff, either formally or informally.”
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"Changes are made without the input and the understanding of peopleit will in
volve."

In September 1995, after we completed our survey, we learned that the department
plans to begin holding quarterly staff meetings. We think thisis a positive step to
improve communications between the commissioner’ s staff and department em-
ployees.

Supervisors told us that they are not fully informed about the actions of top man-
agement. Case processing supervisors were unable to tell us how many charges
the department received or closed in the last few years. In addition, supervisors
did not learn in advance about intradepartmental personnel changes, which shifted
employees among units.

Staff aso complained about the lack of a comprehensive strategy for the depart-
ment. We learned that the department held severa strategic planning meetings
last year but that no documents or plans were distributed to staff. Outside ob-
servers of the department criticized the management for being reactionary and
lacking vision. One survey respondent expressed desire for department manage-
ment to "lay out offensive strategies.” Another complained, "Management has
many projects going at the sametime,” and suggested, "Need to better prioritize
each project (high, moderate, or low priority) so time constraints can be used." A
third wanted management to "invest some (admittedly scarce) staff timein
strategizing and agency development.” From our observations, we agree that man-
agement needs to think through its plans more carefully before making changes.
For example, the new training unit, designed to improve training for new enforce-
ment officers, had the unintended effect of hampering department productivity dur-
ing the planning and implementation phases of the project. Similarly,

management efforts to control insurgency among employees discouraged the shar-
ing of important work-related information.

At least two other indicators confirm our analysis of the troubled atmosphere at

the department. The fact that five DHR employees have filed discrimination
charges with the federal Equal Employment Opportunity Commission against the
department raises questions about the relationship between staff and management.
Likewise, arecent study of the Department of Human Rights by the Minnesota De-
partment of Administration found a high degree of general dissatisfaction with the
work environment, delaysin attending to problems or issues in the department,

and inadequate communication channels.

Summarizing what we learned from the survey and personal interviews, we think
that:

Management should foster a mor e cooper ative and collegial
atmospher e within the department.

Staff whom we interviewed seemed interested in collaborating on projects of com-
mon interest and concern. However, they did express fear of retaliation for criti-
cizing current department policies and apprehension that management would be
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unwilling to listen to their ideas. There are avariety of ways that management
could involve staff in improving the department. For example, the Legidature re-
cently appropriated funds to the department to develop a new case tracking sys-
tem. Since enforcement officers, supervisors, and other staff will be the chief
users of the new system, it would be beneficial to include them in the develop-
ment process. We discuss this proposal in greater detail in alater section of this
chapter.

The ultimate measure of management is the efficiency and effectiveness of the or-
ganization. Open communications, high morale, or good office space are only
means to an end rather than the ends themselves. We criticize management pri-
marily for itsinability to steer the department on a course that would prevent de-
laysin case processing and an increasing inventory of open cases. We observe,
however, that the department has recently begun to take a course of action that is
responsive to these key problems. Management has devel oped a number of initia-
tives to address the problems. Although it istoo soon to tell whether particular
projects will succeed, we give the department credit for recognizing its deficien-
cies and refocusing attention on some of them.

Professonal and Technical L eadership

We asked employeesto rate their satisfaction with the quality of professional and
technical leadership in the department, meaning leadership in the areas of civil
rights legal issues, investigation methods, and other technical aspects of the work.
Thirty-nine percent of responding employees were moderately dissatisfied with
this dimension of the department, and 19 percent were very dissatisfied.

Both outside observers of the department aswell as current employees cited the
need for greater legal or law enforcement experience in upper management.

Many people we interviewed remarked that neither the current commissioner, dep-
uty commissioner, nor the enforcement division director (who left the department
in October) are attorneys or had substantia civil rights law enforcement experi-
ence prior to joining the department.

One of the department’ s fundamental challenges, recognized by current manage-
ment, is the need to standardize case investigation and establish acommon ap-
proach to case processing throughout the department. A number of experienced
enforcement officerstold usthat their jobs varied considerably depending on the
case processing unit supervisor for whom they worked. To assure uniform stand-
ards across case processing units, the department needs someone outside the units
to be familiar enough with the complex, legal issues surrounding case investiga-
tion to handle policy issues and promote new case law developments as they arise.

This need has been addressed to some degree by the addition of alawyer as Policy
and Legal Affairs Director, and the creation of aworking group consisting of the
deputy commissioner, policy director, and unit supervisors. Under this arrange-
ment the policy director has essentially assumed responsibility for technical |eader-
ship in the department. In addition, the policy director has begun to meet

regularly with the Attorney Genera’ s staff who provide legal support to the depart-
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ment. It istoo early to tell whether the current organizational arrangement will
provide the needed oversight; however, the policy director has begun to study ran-
dom samples of casesin order to assess the quality of the investigative work and
identify ways to improve the process. We think thisisastep in the right direction.

We recommend that:

Oneor more of thetop positionsin the department should befilled
by someone with a substantial background in civil rights law
enfor cement.

It may be that the department has met this test with recent managerial changes.
According to the people with whom we spoke, the department has functioned bet-
ter when either the commissioner, deputy commissioner, or enforcement director
was arespected source of expertisein civil rightslegal issues and law enforce-
ment. If top management can exercise credible professional and technical leader-
ship, it will gain greater respect in the eyes of the enforcement staff, who will then
be more likely to respond to management initiatives. Greater familiarity with the
civil rights enforcement field would also help management make important
changes to improve the case investigation process.

Training and Development

Investigation of discrimination chargesisadifficult job that requires motivation,
organization, and strong analytical, writing, and interpersonal skills. According to
the department and other experts, it takes a year or longer for new enforcement of -
ficersto become fully productive. In addition, the arena of civil rights law
changes continually as legidatures modify the statutes and courts develop new in-
terpretations of those laws. All of these facts point to aneed for employee training
and development, for both new and experienced enforcement officers. We won-
dered if alack of training might be one of the factors impeding department effec-
tiveness. We found that:

Training opportunities areinadequate for many existing employees,
although a thorough training program isin placefor a group of
recently hired trainees.

Our survey asked how many hours of training (paid for or provided by the depart-
ment) employees completed in fiscal year 1995. The 30 employees who re-
sponded indicated that they received an average of about 12 hours of training in
this period. About 37 percent said they received no training in FY 1995. These
figures are lower than the averages for other state employees. According to a
1994 study of employeetraining in 21 state departments, 86 percent of surveyed
employees reported that they participated in some amount of training during fiscal
year 1994, and they received an average of 33 hours of training during the year.16

16 Office of the Legidative Auditor,State Employee Training: A Best Practices Review (St. Paul,
April 1995), 7-8.
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We also inquired about the amounts and types of training received by current
DHR employees and asked what types of additional training would be useful. As
Table 4.1 shows, more than half of the survey respondents were satisfied with the
amount of training they received, while just under half were satisfied with the
types of training they had. More than 50 percent of survey respondents offered
written suggestions for what types of training would be most helpful in improving
the department’ s effectiveness. Many wanted more training relating to legal is-
sues, or case law developments. Some emphasized the need for ongoing training
rather than training exclusively for new employees. Here are afew representative
comments:

"Need to be kept abreast of new case law on state and federal level.”
"More technical training/updating on legal issues would be helpful."
Some employees were critical of the training provided by the department.

"The only thing we got in the past few yearsisindoctrination on political correct
ness and diversity. How about investigation training?

"The department reliestoo heavily on in-house, arbitrarily selected, ' specialists
for professional training."

"New training unit seems to be getting appropriate training. What about EOs who
are learning on the job?"

We think that:

The department should institute a comprehensive training and

development program, especially for enforcement officers. The
program should focus on keeping officers abreast of changesin
relevant case law and developing their investigative skills.

In our view, improved training could have multiple benefits. 1t could provide the
technical information that investigators need, and it could improve employee mo-
rale, foster ateam spirit, and create a better work environment. The department
could collaborate with staff at the Attorney General’ s office who could provide
case law updates. In addition, there are a number of enforcement officers and su-
pervisors with legal training and/or considerable expertise in the field who might
be able to lead training sessions.

Trainee Unit

In the past, new enforcement officers spent a few weeks in orientation sessions but
soon joined a case processing unit and commenced casework. The current admini-
stration established a different system. Management concerns about both the lack
of orderly training and what they perceived as a hegative organizationa culture
into which new employees were socialized one by one prompted the changesin
training. The department developed plansfor atraining unit in 1994, accumulated
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vacancies in enforcement officer positions, and hired five trainees in March 1995
to undergo ayear-long program of training and apprenticeship. The training pro-
gram was designed to provide extensive training in civil rightslaw, investigative
techniques, analytical methods, communication skills, and other aspects of the job
of enforcement officer. MAPE initidly resisted the plan, objecting that it delayed
full staffing of vacant positions and downgraded compensation for the work per-
formed by enforcement officers, but eventually agreed to accept it.

We interviewed the director of the training program and reviewed the training
schedule but did not evaluate the program in detail sinceit isstill underway. Itis
clear that the program was thoroughly planned, with explicit training modules,
speakers, opportunities for feedback, and supervised work. But, as we discuss
elsewhere, the program required the department to take staff positions away from
case investigations for alonger period than previous practice required. Asof late
1995, the department has two investigator position vacancies. 7 1tisnot clear
how the training program concept will be applied to these vacancies or others that
become available one at atime.

Nevertheless, the training program demonstrates that the department appreciates
the need for training. Some enforcement officers expressed the view that the train-
eeswere using al the department’ s training resources, and the needs of existing
employees were being ignored. Somehow, the competing needs of new and exist-
ing employees have to be reconciled in an environment where new discrimination
charges are filed every day and only alimited amount of time away from work can
be justified.

COMPUTER INFORMATION SYSTEMS

The effectiveness of the Department of Human Rights has been impaired because
itsinformation systems do not adequately support its operations. Every year the
Department of Human Rights handles thousands of cases, each of which passes
through a complex process involving several units of the department. In addition,
both statute and administrative rule impose restrictions on the amount of time the
department can take at various stages of the process. Enforcement officers, who
handle about 75 cases at atime, need away to keep track of the progress of each
case. When acharging party or respondent calls the department for information
about a case, staff must be readily able to identify the case’ slocation and answer
guestions about its status. Perhaps most important, managers need reliable statis-
tics about the department’ s inventory of cases and its productivity in order to de-
tect problems and make necessary changes.

In our review of the department’ s management information system, we asked
these questions:

How well hasthe department’sinfor mation system worked?

17 One of the original trainees |eft the training program, and one enforcement officer resigreéfrom
the department.
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Doesthe department have a reasonable systems development plan
that respondsto known case tracking deficiencies and will meet
future needs?

To answer these questions we examined department records and reports on the in-
formation system and its development, including copies of external consultants
evauations of the system. Welooked at statistical reports generated by the depart-
ment’s computer, and interviewed department personnel familiar with the system
and involved with planning for future changes. We spoke with staff from the In-
formation Policy Office, who have consulted with the department on its systems
development plan. Finally, through the process of extracting data from the system
for our evauation study, we learned more about the system’ s capabilities and limi-
tations.

Current System

During the 1980s the department’ s case tracking system operated on a computer
platform at the University of Minnesota. In the late 1980s the University’s com-
puter center informed the department that it was the sole user of what had become
an obsol ete database management system, and that the University planned to dis-
continue supporting it. 1n 1989 the department requested funding for a new, in-
house information system. The Legidature responded by appropriating $140,000
for system development and implementation. The new system became opera-
tional in July 1992, and it is till in use at the department in early 1996.

Although the current system is only three-and-a-half years old, we found that:

Theinformation system has numer ous problems, including poor
documentation, insufficient checkson data entry, and badly
designed output.

We asked the department to provide us with documentation for the system, and
were told that no documentation was available. The department did produce alist
of the database tables that comprise the system and the information fields that
make up each table, but it could not locate further descriptions of the fields' con-
tents or schema of the system design. Thislack of documentation hinders the de-
partment from understanding the system’ sinternal operations.

In our review of the statistical data we extracted from the system, we detected
many examples of data entry errors, including duplicate listings of case numbers,
ineligible codes, and implausible dates. For example, the system would allow an
operator to enter "1929" instead of "1992," an error that would affect the calcula-
tion of time elapsed in processing the case. For information fields such as"charg-
ing party’ srace," the system did not restrict entriesto the list of eligible codes, so
there were meaningless entriesin some of the records.

We looked at a number of the statistical reports produced by the system and found
them poorly designed and hard to understand. For example, areport titled " Cur-
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rent Status Summary" lists the number of cases in more than fifty overlapping
categories but fails to tell the reader the time period covered. The report has afi-
nal line called "Tota" but it is unclear which categories are summed to arrive at
thetotal.

The department blames the problems with the information system on the lack of
competence of itsformer systems staff. Although we agree that some responsibil-
ity for these system deficiencies rests with the programmers who designed the sys-
tem, wethink that:

The current administration bear s some responsibility for allowing
problemswith theinformation system to develop and continue for
several years.

The present commissioner began histenurein mid-1991. System implementation
took place ayear later, in July 1992. However, the department did not focus on its
system problems and develop a plan to fix them until the end of June 1994. In-
stead, the department readily admitted that itsinformation system contained erro-
neous data and cited the problems when it received external requests for
information about the department’ s productivity. DHR’s 1993 performance report
presented no statistical data at all, and in response to our office’ s critique of the re-
port, the commissioner wrote:

For years the Department of Human Rights has struggled with an obsolete, unreli
able computer information system that does not support the agency’ swork. Asa
result, the Department does not have accurate, reliable data to include in the per
formance report.18

Similar language appeared in the department’s 1994 annual performance report.19

However, with the help of an outside consultant, we found it possible to extract
datafrom the system, run a series of logical checks on the datato detect errors,
and review case filesto correct those errors, all within afew months. We found
that:

Although theinformation system needsimprovement, it contains
the basic data needed to assess the performance of the
department’s case processing program.

In Chapter 3 we presented a statistical profile of the department’ s case processing
system. Our analysis revealed a growing backlog of casesin investigation, alarge
percentage of casesthat are not processed within the statutory deadline, a problem
with the length of time cases spend in supervisory review, and delaysin the ap-
peals process. The department could have conducted similar analyses on its own

18 Annua performance reports were required of 21 state agencies undeMinn. Laws (1993), Ch.
192, Sec. 39-41. Letter from Commissioner David Beaulieu to James Nobles, Legidative Audir,
June 17, 1994.

19 Minnesota Department of Human Rights,Annual Performance Report (St. Paul, September
1994), 2.



The
department
needs a new
case-tracking
system, but it
could make
better use of its
current system.

DEPARTMENT OF HUMAN RIGHTS

if it had been aware of the types of data available in the current system and had
some grasp of the magnitude of errors.

In our view, the commissioner’ s mistaken opinion that the current system could
not be used for these purposes reflects a more significant problem within the de-
partment. We found that:

The department lacksthe expertiseit needsto take full advantage
of itscurrent information system.

The department has no permanent staff who understand the inner workings of its
computer system. The department needs someone on staff who can design new
dtatistical reports, modify the program code as errors are detected, or reprogram
the system to handle new capabilities. We submitted to the department arequest
for basic case processing data, similar to the data we requested in 1981 and 1983,
inmid-May 1995. At the end of June 1995, we received word that the department
had been working on our request but was unable to fulfill it, and therefore, we
would need to hire a programmer for our project. The vendor with whom we con-
tracted took less than two weeks of working time to complete the assignment.

In summary, we agree with the department that its current system is not ideal.
However, we think the department could make better use of the data in its informa-
tion system. ltsfailureto do so stemmed in part from alack of expertise within
the department. Without permanent staff who had the appropriate expertise and
training to manage the system, the department was unable to meet requests for in-
formation from the L egidlature and the public, or to use such information for its
OWn management purposes.

Future Systems Development

The department received a specia appropriation from the Legislature totaling
$702,000 for fiscal years 1995-97 to redesign its information systems, including
the case tracking system. The department chose to focusits attention first on the
contract compliance unit, which had previously been relying exclusively on man-
ual recordkeeping. A consultant was hired to design that system, and unit staff
worked closely with the consultant to describe their needs and identify waysthe
system could increase their productivity. It became operational in November
1994, and, with the exception of afew remaining problems, the unit supervisor

and staff are satisfied with the system and think that it has enabled contract compli-
ance to improve its service to the public.

Although the department successfully developed the contract compliance system,
it did not prepare a specific statement of the scope of work it expected the contrac-
tor to complete, or alist of the deliverables due at the completion of the contract.
When the contract ended, the department was in disagreement with the vendor
over whether the job wasfinished. In the end, the department decided to write a
new contract with a different vendor to complete the work. The department
showed alack of business office expertise in executing the contract and account-
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ing for expenses. For example, expenditures for the contract were consistently as-
signed the wrong object code in the statewide accounting system.

Despite the department’ s success in devel oping a contract compliance information
system, we are concerned about its efforts to redesign the case tracking system
used by the case processing units. We cannot measure the department’ s perform-
ancein thisareavery well since the new system will not be completed until the
end of fiscal year 1996 and will not be fully refined until the end of 1997. How-
ever, we have looked at the department’ s planning process to this point (October
1995), and the steps taken to develop anew system. Based on our review, we
think that:

The department has madelittle progress, so far, in designing and
implementing a new casetracking system.

The Information Policy Office in the Department of Administration gave DHR a
rating of "satisfactory"” for itsinformation system enhancement plans and recom-
mended full funding of the proposal. However, PO noted that "both the project
plan and a cost, benefit, and risk analysis are incomplete. Thereisno planto re-
fine, monitor, and manage costs" 20 In addition, 1PO told us that it lacks sufficient
staff resourcesto provide proper oversight to systems development projects as
small asDHR's.

If acasetracking system is to be successfully developed, there will have to be ac-
tive participation by the unit supervisors and enforcement officersin intake and
case processing units, who will be users of the system, and who presumably know
what information might be useful and how a system could improve the work proc-
ess. Unfortunately, as of October 1995, we found that few people in the depart-
ment had been involved in planning for the system. There had been several
meetings, but, as far as we know, there was no formal strategy to gather feedback
and ideas from all case processing staff. When we interviewed the systems devel -
opment administrator in October, we learned that the devel opment steering com-
mittee had not met for several months. There is no document defining user needs
that could serve as a starting point for development, and we could find no written
budget more recent than a preliminary cost worksheet dated January 1994.

The department employs one person, originaly hired as the network administrator,
who is now responsible for overseeing the development of the new case tracking
system. However, it has taken some time for this person to familiarize herself
with the department’ s work and its current information system. Also, thisindivid-
ua’ssalary isfunded by the special, three-year appropriation for systems develop-
ment. We are concerned that the department, as of yet, has no permanent
positions set aside for systems administration and maintenance.

20 Information Policy Office,1996-97 Information Resource Funding Recommendations (St. Paul,
February 1995), 50.
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STRATEGIESFOR IMPROVING
PERFORMANCE

There islittle debate among the people we talked to on one point: delaysin case
processing hinder achievement of the department’ s mission, lead to an unproduc-
tive use of time in handling phone calls from partiesto the case, and require the ex-
penditure of time to become reacquainted with casesthat havelainidle. Most
charging parties assume that something will happen promptly when they filea
charge. They become upset and disillusioned when they do not see anything hap-
pening. Respondents also have aright to expect that their case will be pursued
promptly. The respondent’s position usually prevails, but three-quarters of respon-
dents use lawyers, and cases can be expensive and disruptive.

There isaso general agreement that "justice delayed is justice denied." If cases
take too long, witnesses or parties to the case cannot be located, evidence disap-
pears, and witnesses memories become unreliable. 1n addition, cases can become
harder to settle with the passage of time since the stakes in the settlement, such as
back pay, increase over time.

We have discussed a set of factors that we see affecting the productivity and effec-
tiveness of the Department of Human Rights. We have discussed management,
professional |eadership, training, and other factorsidentified in our survey and in-
terviews. These are factorsthat are within department administrative control al-
though improved performance in any of these areas probably requires on-going
efforts rather than a quick fix.

There are several aternatives that the L egidature will need to consider in setting
policy for the Department of Human Rights:

L egidatorsneed to consder whether the department’s performance
problemsare solvable by an increase in the department’s budget;

They need to decide whether and how the department should set
prioritiesin the face of limited resour ces, and

They need to consider whether to movethe department to a different
organizational setting or modify itsstructure.

Aswe discuss below, we think the department should be able to handle the present
level of case filings within its current budget through interna reallocation of re-
sources and some of the improvements discussed earlier in management, supervi-
sion, training, and information systems. We think thereis good reason for the
Legidature to consider a different organizational structure for the department be-
cause of the instability and vulnerability of the department over many years. Fi-
nally, wethink it is absolutely vital that the department commit itself to screen
cases, establish priorities and take other steps to bring the number of cases closed
each year into balance with the number filed, no matter what the resource con-
straints it facesin the future.
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Adequacy of the Department’s Budget

Our report concludes that EOs are assigned too many cases to permit them to keep
up with developmentsin each case. At the present rates of production, the depart-
ment’sinventory of open casesisgrowing. Even if every enforcement officer as-
signed to case processing were meeting the department’ s production standard,
there are not enough fully trained, full-time investigators to handle the workload.
In addition, annua filings have been higher in the past, and they could be higher
in the future. Therefore, a case could be made for increasing the department’s
budget.

However, we do not recommend that the department’ s budget be significantly in-
creased without some other organizational changes. In the past the department
has been given increased resources to clear the backlog of cases, but this proved to
be atemporary solution. The number of open cases was reduced to manageable
proportions, sometimes through extraordinary efforts, but when close attention to
the problem was diverted, the problem redevel oped.

With its present budget and plans, the department could assign around 17 or 18
full-time equivalent enforcement officersto case processing, and if each closed 75
cases, the department would close about 1,300 to 1,400 cases per year. Thisis
roughly equal to the number of casesfiled in each of the last three years. Under
this scenario, the department would be able to handle the workload of incoming
cases, but would be hard pressed to clear the current inventory of open cases.

The best argument for favorable consideration in the next budget session of the

L egidature would be the department’ s successful implementation of needed organ-
izational changes that do not require additional funds. Above all, the department
needs a plan that anticipates alevel of casefilings beyond what it can handlein a
routine, first-come-first-served fashion. We take up thisissue in the next section.

Case Processing Priorities
Regardless of its budget and other activities, we recommend:

Thedepartment should striveto close at least asmany casesasare
opened each year.

If the number of casesfiled islow, and the department has the capacity to give
each case full treatment, then prioritization is not necmry?l But based on are-
view of the number of charges filed between 1978 and 1995 (see Table 3.1) itis
unrealistic to expect that the department will always be able to provide atimely in-
vestigation for all cases. Therefore, wethink it is necessary for the department to
set priorities for its case processing program.

21 Evenin the case of this unlikely event, there are community outreach and education activigs,
now performed on aminimal level, that could be expanded. Increased effort in those activigs could
result in more or better charges being filed.
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The statutes governing the Department of Human Rights permit and encourage the
department to prioritize cases. They mandate prioritization of caseswherethereis
evidence of irreparable harm if immediate action is not taken, evidence of arepri-
sal, potential for broadly promoting the policies of the Human Rights Act, strong
evidence supporting the allegation, and certain other grounds.22 The statute also
states:

The commissioner may adopt policies to determinewhich charges are processed
and the order in which charges are processedbased on their particular social or le
gal significance, administrative convenience, difficultg of resolution, or other
standard consistent with the provisions of this chapter: 3

The Legidlature added this language in 1983 after our earlier report recommended
stronger and clearer authorization of prioritization. The need to set prioritiesis
now well-recognized at the EEOC and in state agencies around the country. Staff
at the Minnesota Department of Human Rights have acknowledged this need as
well. To some extent, the department’ s early dismissal standards, incorporated in
1994, rest on the concept that the department needs to select the cases on which it
will focusits primary attention. Early dismissal standards outline the circum-
stances under which case processing enforcement officers can dismiss cases with-
out completing afull investigation. However, aswe saw in Chapter 3, the
department continuesto use afirst in, first out framework to handle most of its
Cases.

We recommend:

The department should heed the message of statutory language that
haslong been in place. 1t should identify high-potential casesand
dismissor otherwise dispose of low-potential cases, if resour ces do not
allow full treatment of all cases.

There is some debate over where, exactly, in the process, prioritization decisions
should be made. Some argue that the department is obliged to accept all charges
meeting minimal criteria, but then can decide which charges are processed and in
what order. Others suggest that cases can be screened out before they are formally
filed and docketed.

Aswe discussed in the last chapter, a charging party makesinitial contact with an
intake officer who drafts the charge and passes the case to another enforcement of -
ficer. We discussed the issue of screening or prioritizing cases with many DHR
staff, and with officials at EEOC and other state and local human rights agencies.
Some DHR enforcement officers complained that intake workers accept marginal
cases, in part because their responsihility for a case ends once the charge is dock-
eted; intake officers do not have to deal later with weak cases or poorly drafted
charges. EOs suggested that it is easy for intake personnel to err in favor of the
charging party, especially when that party isangry or distraught. It is more diffi-
cult to tell apotential charging party that he or she does not have a prima facie

22 Minn. Stat. §363.06 Subd. 4 (1).
23 Minn. Sat. §363.06 Subd. 4 (7). (Emphasisadded.)
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case than to accept a dubious case and have another person deliver the bad news
later in the process. Clearer department policies and closer supervision of intake
staff are needed to counteract this tendency.

The Department of Human Rights has experimented with the organization of case
processing over the years. At timesin the past, enforcement officers handled both
intake and investigative responsibilities, and there was no separate intake unit. At
another time, DHR operated with three specialized tiers of case processing: in-
take, a second tier, which handled quick settlements and dismissals, and athird
tier aimed at more complex investigations.

Although many of the case processing staff we interviewed thought the advan-
tages of the three-tier arrangement outweighed its disadvantages, the department
ultimately abolished the structure. Enforcement officersin the third tier com-
plained that they were left with all of the hardest cases but were expected to close
cases at the same rate as the second tier. We also heard that some staff thought it a
waste of time to have staff in the second tier work on a case, only to have it passed
along to third tier, where a second enforcement officer would have to become fa-
miliar with the facts of the case.

Overal, the department needs to assess the relative merits of the various organiza-
tional alternatives, weighing the benefits of specialized units against the improved
accountability inherent in units with broader responsibilities. The Minneapolis
Civil Rights Department, for example, is a strong advocate of conducting the com-
plete process within a single unit accountable for the results. In fact, most of the
time, the same investigator handles intake and subsequent investigative work on a
case. According to the Minneapolis agency, if achargeisbadly drafted, the prob-
lem cannot be shifted to someone else. If a case appears to be weak, thereisno
opportunity to have someone else deliver the bad news to the charging party.
Credit or blame for excellent or poor investigative work is easier to assign and ac-

cept.

Minneapolis representatives also stressed the importance of careful, probing ex-
amination of cases at intake so that cases will be rejected if their assertions cannot
be supported by evidence. If the state DHR wants to cut down on the number of
cases that arein the process for ayear or more, but end up as dismissals, it should
consider implementing some of the techniques used in Minneapolis and else-
where. We recommend:

The department should provide potential charging partieswith a
realistic estimate of how long the process usually takes, and

The department should tell potential charging partieswhat evidence
will be necessary to provetheir case and givethem an honest
assessment if their case appear sweak.

Intake workers should also identify cases that meet the priority criteria established
in law and also mark casesthat meet criteria established by the department. Al-
though there is always the chance that a new and unexpected development will
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arisein acase, expertsin other states and staff in DHR told usthat, in most cases,
an experienced investigator can assess the potential of a case with basic informa-
tion from the charging party and the respondent. We think the department should
rely on this principle to restructure itswork. First, it should quickly close casesin
which investigation shows little promise of supporting the charging party’s origi-
nal allegation. Second, it should give priority treatment to cases that appear to
have high potential to become probable cause determinations, especially those
case that are likely to deteriorate without prompt action.

Organization of the Department

During the 1995 session, legisators who had heard criticism of the department
considered areorganization of DHR to improve its performance. One proposal
recommended placing the department in the Office of the Attorney General. In
this section of our report, we compare the organization of DHR with human rights
agenciesin other states. We also discuss the potential trade-offs among different
organizational structures.

We collected information on the organization of human rights agencies in other
states and found that:

DHR hasa different organizational structurethan the civil rights
enforcement agenciesin most other states.

Forty-seven of the 50 states have a unit within state government that investigates
clamsof illegal discrimination.?* In at least 35 of those 47 states, civil rights en-
forcement is governed by a human rights commission or board. Boardsvary in
size, ranging from as few as three commissioners (M assachusetts) to as many as
20 (North Caroling). Commission members are typically appointed by the gover-
nor and confirmed by the senate and serve staggered terms of anywhere between
three and six years. In some states statutes mandate the geographic, political, or
community group composition of the commission.

Most commissions meet periodically asafull body (usually monthly, bimonthly,
or quarterly). Commission members are generally paid a per diem allowance for
the time they devote to commission affairs, rather than receiving an annua salary.
Typicaly, afull-time executive director appointed by the commission supervises
staff and administers the day-to-day affairs of the commission, such asthe investi-
gation of charges of illegal discrimination.

In anumber of states, the human rights commission bears the responsibility of
making final determinations of reasonable or probable cause. Commission staff
investigate cases filed by charging parties and present their findings and recom-
mendations to either the full commission or a subcommittee. The commission
then serves as a quasi-judicial panel that renders a determination in the case.

24 Alabamaand Mississippi do not have comprehensive state equal employment opportunity laws
their citizensrely on the federal government for protection from employment discriminatin. Arkan-
sas has a state fair employment practice law, but discrimination claims are filed through thgudicial
system rather than an administrative agency.
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In other states, commission staff issue determinations without the review of the
commission. In cases where the staff find probable cause but are unableto forge a
conciliation agreement between the two parties, the commission members will
hold a hearing to decide the case and award damages if applicable. Staff decisions
other than probable cause can aso be appealed by either charging party or respon-
dent to the commission.

We asked representatives of state agencies to discuss the relative strengths and
weaknesses of the commission structure. Staff appreciated the political insulation
that acommission can provide. A supportive commission committed to upholding
civil rights law and representative of diverse interests can shield the staff and ex-
ecutive director from changing political winds or pressure from influential respon-
dents. Staff also mentioned that charging parties and respondents feel more
satisfied with decisions rendered by a commission because they have the opportu-
nity to appear before alive hearing panel.

Some states offered criticism of the commission structure. Drawbacks included:
(2) alack of civil rights expertise among commissioners, who need to be able to
understand and apply complex legal issues; (2) the difficulty of organizing com-
mission meetings around members’ busy schedules, and the corresponding back-
log in cases and hearings; and (3) staff inability to handle daily affairs without
commissioners interference.

In December 1995, the Minnesota Department of Human Rights established an ad-
visory task force, composed of representatives from various minority communi-
ties, attorneys, state agencies, and foundations. It is till too early to tell what role
the task force will play, but it may serve to strengthen the department’ s public im-
age and help DHR forge better relations with specific citizen groups.

We also studied the role of state attorneys general in enforcing civil rights statutes
and found that:

Only two statesrely on their attorney general to investigate
discrimination claims.

In Vermont the attorney genera’ s office has historically shouldered responsibility
for investigating claims of discrimination. However, in 1988 the Vermont Legisla-
ture established a human rights commission to address discrimination claimsin
public employment, housing, and public accommodations. In organizing the com-
mission, the Vermont L egislature attempted to resolve the inherent conflict that
arose whenever someone filed a claim against a state agency. In these cases, the
attorney general’ s office would have to provide legal representation to the state
agency, but also act as enforcer of the law for the charging party.

Vermont’s parallel process for managing the investigation of discrimination claims
isnot ideal, by the assessment of key staff in the two offices. The human rights
commission and the attorney genera’ s office differ in their jurisdictions, intake
processes, determinations proceedings, and hearings. The division of responsibil-
ity creates complications for citizens wishing to file claims and staff trying to as-
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sure uniform interpretation and enforcement of the law. The director of the com-
mission thinks that it would be better to combine functions so that all statutory dis-
crimination investigations would occur in one place.

The civil rights section of the Arizona Attorney General’ s office enforces three
state laws: the Civil Rights Act, the Fair Housing Act, and the Disabilities Act.
The section employs about 18 investigators and 9 attorneys, who together investi-
gate charges of discrimination in employment, housing, and public accommoda-
tions; render determinations on the merits of such charges; and attempt to
conciliate charges where reasonable cause is found. If no settlement can be
reached, the office issues a right-to-sue letter to the charging party because the at-
torney general has no power to act as a hearing officer.

The office has a 12- to 18-month backlog of pending cases, much like many other
civil rights enforcement agencies. According to civil rights section staff, the pri-
mary benefit of merging civil rights with the attorney general’s office is the exper-
tise of the lawyers and the emphasis on law enforcement. However, the system’s
weakness s its susceptibility to a changing political environment, since the attor-
ney general isan elected position.

Finally, our research showed that:

In at least 20 states, the civil rights enfor cement agency is affiliated
with alarger agency, sometimesfor administrative pur posesonly.

Figure 4.1 lists the 20 states in which civil rights enforcement is housed within a
larger state agency. In eight states the human rights investigation arm of govern-
ment is associated with a department handling labor-related affairs such as occupa-
tional safety and workers' compensation. Four states house civil rights
enforcement in the Governor’s Office.

In anumber of cases, statute specifically states that the human rights agency will
be located within another department for administrative purposes only. For ex-
ample, the Georgia Commission on Equal Opportunity (CEO) is organizationally
under the Office of Planning and Budget in the Governor’s Office. The OPB han-
dles budgets, accounting, and payroll for the commission but does not interfere
with the policy decisions of the CEO. Similarly, in Montana, the Human Rights
Commission is attached to the Department of Labor and Industry, which provides
centralized services support to the HRC in areas such as computer support, pay-
roll, purchasing, and human resources, but has no line authority over commission
staff, personnel decisions, or expenditures.

We think that:

TheMinnesota Department of Human Rights could benefit from
affiliation with alarger state agency, which could provide DHR
with administrative assistance in areas like computer systems,
budgeting, and human resour ces.
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Figure 4.1: Civil Rights Agencies Affiliated with
Larger Government Entities

State

Alaska
California
Colorado
Connecticut
Delaware
Georgia
Louisiana
Missouri
Montana

New Jersey
New Mexico
New York
North Carolina
North Dakota
Oregon
Pennsylvania
South Carolina
South Dakota
Utah
Wisconsin

Office with Which Civil Rights Agency is Affiliated

Office of the Governor

State and Consumer Service Agency
Dept. of Regulatory Affairs

Dept. of Administrative Services

Dept. of Labor

Office of the Governor

Office of the Governor

Dept. of Labor and Industrial Relations
Dept. of Labor and Industry

Dept. of Law and Public Safety

Dept. of Labor

Executive Dept.

Dept. of Administration

Dept. of Labor

Bureau of Labor and Industry
Governor’s Office

Executive Department

Dept. of Commerce

Industrial Commission

Dept. of Industry, Labor, and Human Resources

Source: BNA Labor Relations Report, 1994.

Aswe discussed earlier in this chapter, the department has struggled to develop a
useful, effective information system. Likewise, it has experienced trouble with
personnel management and financial management in the past. For example, the
department had trouble negotiating with M APE over plansto start an enforcement
officer training program, and, as noted earlier in this chapter, faced setbacksin its
computer systems development project because of problems with contract admini-
stration. DHR might benefit from the expertise of agencies such as the Depart-
ment of Employee Relations, the Information Policy Office, and the Department
of Finance. Beyond that, there may be more extensive ways to restructure the de-
partment to improve its ability to handle routine operations while not diminishing
the department’ s prestige or autonomy.



