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Audit Scope

We have completed a special review of the state contract with Best, Inc.
for the operation of the five Capitol Complex cafeterias. This contract
was administered by the Plant Management Division of the Department of
Administration. The contract was effective for the period from November
1, 1980 through June 30, 1986. Section I - INTRODUCTION provides a brief
description on the contract terms and provisions. Our review was initi-
ated through a request from the Director of Plant Management. Information
concerning our initial involvement in the review are highlighted in Sec-
tion IT - BACKGROUND INFORMATION.

Our review was made in accordance with generally accepted auditing stand-
ards and the standards for financial and compliance audits contained in
the U.S. General Accounting Office Standards for Audit of Government
Organizations, Programs, Activities, and Functions, and accordingly,
included such audit procedures as we considered necessary in the circum-
stances, except as discussed in the Scope Limitations section of this
letter. Our review was completed on May 30, 1986.

The objectives of our review were to:

B determine the ownership of equipment used in the Capitol Complex
cafeterias, and;

" determine whether the state has received all commissions due to
them under the terms of the contract.

Scope Limitations

We could not verify the cafeteria equipment inventory as of November 1,
1980. We were unable to determine whether any agreement between Best,
Inc. and the state was reached as to the equipment to be transferred to
the control of Best, Inc. at the start of the contract between Best, Inc.
and the state. This is important because, according to the cafeteria
contract, equipment ownership is dependent on the equipment on hand when
the contract began. In addition, Plant Management did not maintain ade-
quate records to support equipment purchases and disposals during the
contract period, either made by Best, Inc. or by the state. We therefore
found the equipment inventory to be unauditable.
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Our review of commission amounts was limited to a review of financial
information provided to Plant Management by Best, Inc. These included
monthly operating statements and location commission reconciliation state-
ments. We did not audit the revenues or expenses reported by Best, Inc.
relating to the Capitol Complex cafeterias.

Audit Technigues

We employed a variety of audit techniques during our review. We analyzed
the terms of the contract between the state and Best, Inc. We obtained
and reviewed correspondence files from Plant Management relating to the
cafeteria contract, including monthly operating statements and location
commission reconciliation statements sent to Plant Management by Best,
Inc. during the course of the contract. We conducted extensive interviews
with the Department of Administration Plant Management Division and Fiscal
Services staff, Administration's Special Assistant Attorney General, the
food service consultant hired by Plant Management, and Best, Inc. employ-
ees. We also obtained and reviewed invoices from Best, Inc. supporting
disbursements made by Best, Inc. from state location commission funds. Ve
obtained and reviewed available equipment lists provided by Plant Manage-
ment. We performed other additional procedures we deemed necessary under
the circumstances.

Conclusions

Because of the lack of information available relating to cafeteria equip-
ment, as discussed in the Scope Limitations section of this letter, we
were unable to determine the ownership of the Capitol Complex cafeteria
equipment and we therefore do not express an opinion on the ownership of
this equipment. Equipment relating to the cafeteria contract is discussed
in more detail in Section III - EQUIPMENT of this report.

In our opinion, relying on the financial information obtained from Best,
Inc. which was not audited, as discussed in the Scope Limitations section
of this letter, commission amounts as presented in Table 5, page 16
accurately represent the results of the contract with Best, Inc. We were
unable to determine whether disbursements made by Best, Inc. from location
commissions on behalf of the state were legal. Section IV - COMMISSIONS
provides additional information concerning commissions earned and spent
over the contract period.

Section V - CONCLUSIONS provides our overall conclusions and other observa-
tions relating to the contract between Best, Inc. and the state. We be-
lieve that control and monitoring of the cafeteria contract must be im-
proved in order for the new cafeteria contract to be successful.

/
/
R./ Nobles
Legislative Auditor

Jam / John Asmussen, CPA
Deputy Legislative Auditor

July 16, 1986
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I. INTRODUCTION

In October 1980, the State of Minnesota contracted with Best, Inc. to pro-
vide cafeteria food service in the Capitol, Capitol Square, Centennial,
State Office, and Transportation Buildings in St. Paul. The contract was
originally effective from November 1, 1980 to November 1, 1985. It was
later extended through June 30, 1986,

In exchange for the exclusive right to operate these cafeterias, Best,
Inc. agreed to pay a 1.5 percent location commission to the state, based
on gross operating revenue. In addition, all excess profits, as defined
in the contract, were to be paid to the state. Best, Inc. was allowed a
combined net profit and administrative expense of not to exceed 5 percent
of gross cafeteria revenue annually.

The state provided certain cafeteria equipment for Best, Inc. when the con-
tract began. Best, Inc. was required to provide all dishes, silverware,
pots, pans, equipment, and all other necessary items not provided by the
state.

The Plant Management Division of the Department of Administration served
as the state's representative for the contract. All correspondence from
Best, Inc. concerning the contract was handled through Plant Management.

The Capitol Complex cafeteria contract was rebid in 1986 for a contract
period to begin on July 1, 1986. Best, Inc. was not the successful bidder
for this new contract.
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ITI. BACKGROUND INFORMATION

In order to prepare bid specifications for a new Capitol GComplex cafeteria
contract, the Plant Management Division hired a consultant knowledgeable
in food service operations. In the course of his work, the consultant
raised several issues concerning the cafeteria contract between Best, Inc.
and the state. Plant Management also had some questions and concerns
about the contract. Therefore, on April 14, 1986, we received a memo from
James Ware, Director of the Plant Management Division, requesting an audit
of the five Capitol Complex cafeterias.

In response to this request, we performed a preliminary review of the ad-
ministration of the Best, Inc. contract and the unresolved issues relating
to it. As a result of this preliminary work, we identified two major
objectives. They were to:

" determine the ownership of equipment used in the Capitol Complex
cafeterias, and;

B determine whether the state has received all commissions due to
them under the terms of the contract.

We did not perform a complete financial and compliance audit of the Best,
Inc. contract or of the Capitol Complex cafeterias. Rather, we focused
our attention to those issues currently in dispute between Best, Inc. and
the state, as well as a review of the overall administration and monitor-
ing of the contract by Plant Management. The annual corporate financial
statements of Best, Inc. are audited by a private CPA firm.

This report represents the results of our review. The report is divided
into three sections, corresponding to the audit objectives listed above
and including an overall conclusions section.
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ITI. EQUIPMENT OWNERSHIP

We attempted to determine ownership of the equipment used in the Capitol
Complex cafeterias. The contract provisions require each party to provide
certain items of equipment. However, the contract language concerning
equipment ownership is often unclear and difficult to interpret. In addi-
tion to the interpretative problems with the contract, equipment inventory
records are incomplete and internal controls governing equipment have been
ineffective. Another complicating factor is the absence of a direct cor-
relation between who finances an equipment purchase and who retains owner-
ship rights. As a result of these problems, it was impossible to estab-
lish ownership for most equipment items.

Contract Provisions Governing Equipment Ownership

The state provided certain equipment to Best, Inc. for use in the cafete-
rias when the contract began. According to the contract, an agreement of
what constituted that equipment was to be determined at the onset. Sched-
ule B, Part 1.D.b. of the contract states:

"The Vendor and the state representative shall compile a complete
inventory record of equipment, utensils, and furniture prior to
the contract effective date."

We could find no conclusive evidence that such an inventory record was
ever made, or that an agreement concerning the equipment on hand at that
date was ever reached. We did obtain an equipment list which, Plant Man-
agement officials told us, was compiled at the start of the contract be-
tween Best, Inc. and the state. However, there is no way to determine
whether this list is comprehensive and had the agreement of Plant Manage-
ment and Best, Inc.

The contract further stipulated that the original equipment provided by
the state was to be inspected by both parties. If both parties concurred
that an item needed repair or replacement, then an agreement was to be
negotiated. This is discussed in Part 2.d. of the contract:

"When the Vendor begins operation of the cafeterias on November 1,
1980 it shall immediately inspect all state owned equipment in the
cafeterias and notify the State at once if any such equipment is
in a state of disrepair or not in working order. The State shall
make its own inspection of the equipment and where the State con-
curs with the Vendor's findings the State and the Vendor shall
negotiate an agreement providing for the repair or replacement of
such equipment and the method of payment therefore."
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We have reviewed correspondence between Best, Inc. and Plant Management
concerning equipment problems which existed at the time the contract be-
gan. However, we could not determine whether Plant Management ever con-
ducted a comprehensive inspection and negotiation with Best, Inc. for the
repair or replacement of this equipment.

The only evidence of any negotiation regarding the condition of the orig-
inal equipment appears in correspondence from 1981 and 1983 concerning a
dishwasher at Capitol Square. The dishwasher was finally replaced in fis-
cal year 1983 at a cost of $8,423.16. The replacement was financed with
state funds being held by Best, Inc. at the time (see related discussion
in Section IV on COMMISSIONS).

The state was to retain ownership of the original equipment, but the
vendor was responsible for equipment maintenance and replacement, if
necessary. Schedule B, Part 12 of the contract states:

"In the event the Vendor deems it advantageous to replace any of
the existing equipment furnished by the State, he may do so after
obtaining written approval from the State. The cost of this new
or replacement equipment shall be the Vendor's cost and such
costs may be included as an operating expense under the terms of
the contract; however, such new or replacement equipment shall
become the property of the State."

Best, Inc. was required to provide other equipment items pursuant to Sched-
ule B. Part 1.D.a. of the contract:

"It will be the duty of the Vendor to supply all dishes, silver-
ware, pots, pans, equipment, and all other necessary items not
provided by the State. The cost of such items to the Vendor may
be included as an operating expense under the terms. of this con-
tract and the items so purchased will be considered as the prop-
erty of the Vendor."

Finally, the state could finance and retain ownership of additional equip-
ment items, at its own discretion. The only apparent funding source for
any such acquisitions was in the form of location commissions which were
owed to the state by Best, Inc., but being held on the state's behalf.

The practice of allowing Best, Inc. to hold and spend state funds is dis-
cussed more thoroughly in Section IV on COMMISSIONS. As of May 3, 1986,
Best, Inc. had spent $18,626.17 of state funds on additional equipment.
Clearly the state retains ownership of these equipment items, because they
financed the acquistions. However, as discussed in Section IV on COMMIS-
SIONS, if the state requires Best, Inc. to repay location commissions used
to purchase this equipment, ownership must be redetermined based on the
contract clauses cited above.

Based on these contract provisions, we believe that the state retains
ownership rights for any equipment items which were:
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(1) furnished by the state at the origin of the contract, or

(2) replacement items for any original equipment furnished by the
state, whether financed by the state or Best, Inc., or

(3) additional items purchased by Best, Inc. on behalf of the state,
using location commisssion funds owed to the state.

Conversely, we believe that Best, Inc. retains ownership rights for any
equipment items which were in addition to the original equipment inventory

and financed with their own funds,

Problems Precluding the Establishment of Equipment Ownership

The contract provided the criteria for establishing equipment ownership.
However, several actions contemplated by the contract were never ful-
filled, or no evidential support of such actions was maintained. The most
critical action lacking was the absence of a beginning inventory of equip-
ment provided by the state. Most ownership issues are premised on whether
an item was included in the beginning state equipment inventory. If an
item was part of the beginning state equipment inventory, irrespective of
whether it was replaced and who may have financed any replacement, the
state is entitled to the return of the item or its replacement.

Any items that were added to the beginning state equipment inventory would
belong to whomever had financed their acquisition. However, there is not
necessarily a correlation between financing an acquisition and ownership.
Again, it was dependent upon whether an item was part of the original
state equipment inventory. Hence, it is not possible to rely upon pur-
chase documents to establish ownership.

Potentially it would have been possible to reconstruct a beginning state
equipment inventory. Unfortunately, equipment records are incomplete
during the contract term. We have no way of determining which, if any,
equipment was removed or replaced by Plant Management during the contract
period. We also have no way of knowing which equipment was replaced by
Best, Inc. during the contract period. The most recent equipment list
provided to us by Plant Management for the Capitol Complex cafeterias
included no equipment purchased after 1980, the time the contract with
Best, Inc. began.

An equipment inventory was taken in March 1986 by Best, Inc. representa-
tives and by a consultant hired by the state. The inventory included all
cafeteria equipment. Many items are clearly the property of Best, Inc.,
e.g. expendable equipment such as silverware, plates, and small hand
tools. The larger fixed assets, such as ovens and refrigerators are
clearly owned by the state. However, many items have disputed ownership,
such as meat slicers, mixers, and other portable equipment. Also, there
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is no assurance that all items originally provided by the state are still
included in the final inventory. Equipment was readily transported be-
tween locations and no records were maintained.

The March 1986 inventory noted that many items contained identification
stickers of either Best, Inc. or the State of Minnesota. Some items con-
tained stickers from both parties. The stickers are an unreliable indi-
cator of ownership. First, the equipment was controlled by Best, Inc.
during the contract term and most likely any new or replacement equipment
was assigned a Best, Inc. sticker. Also, the state exerted little effort
to ensure that State of Minnesota stickers were retained on its original
equipment and properly applied to any new or replacement equipment to
which it had ownership rights. '

Conclusions on Equipment Ownership

We believe that the state is entitled to the return of an equipment inven-
tory equivalent to what they provided at the origin of the contract, plus
any additional items purchased with state funds held by Best, Inc. How-
ever, we could only identify documentation which substantiated the items
purchased with state funds held by Best, Inc. Neither the state nor Best,
Inc. could produce a beginning equipment inventory list that they had
agreed upon. The lack of a verified beginning equipment inventory pro-
hibits establishing unequivocable ownership of most equipment items.

Because no records exist to establish equipment ownership, the only means
of settlement is through a negotiated process. Unfortunately, it will be
impossible to determine whether the settlement is fair and equitable to
both parties.

Hopefully, the state now realizes the value of a complete, verified begin-
ning inventory, and good inventory records. These principles should be
followed during the new cafeteria contract, so that ownership disputes may
be avoided in the future.
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IV. COMMISSIONS

We attempted to determine whether the state has received all commissions

due to them under the terms of the contract. Cafeteria commissions to be
paid, as defined by the contract between Best, Inc. (the Vendor) and the

state in Schedule B, Part 4, are as follows:

"The Vendor shall make an annual location commission payment to
the State. The amount shall be equal to 1 1/2 percent of the
annual gross operating revenue. All location commission payments
shall be made payable to the State of Minnesota and delivered to
the Director of Fiscal Services Division, Department of Adminis-
tration."

According to the contract, Best, Inc. is allowed "a combined net profit
and administrative expense of not to exceed 5 percent of gross cafeteria
revenue on an annual basis." Any profits exceeding this 5 percent are
also payable to the state, and are referred to as "excess profits." Best,
Inc. is responsible for any losses incurred in the operation of the cafe-
terias.

Our review of commission amounts was limited to financial information
provided to Plant Management by Best, Inc. This information included
monthly operating statements and location commission reconciliation state-
ments. Even though the financial statements of Best, Inc. are audited in
total each year by a private CPA firm, the components relating specifi-
cally to the Capitol Complex cafeterias are not individually addressed
during that audit. The Department of Administration has only done minimal
review of the operating statements provided by Best, Inc. each month. No
annual verification of the cafeteria operations was performed by any
representative of the state, as required by the contract. Schedule B,
Part 22 states:

"The State's representative or his selected auditors will
annually, or more often if deemed mnecessary, examine all
financial phases of the operation."

We did not audit the revenues or expenses reported by Best, Inc. relating
to the Capitol Complex cafeterias. We did not determine whether suffi-

cient records exist to allow an audit of all prior years' cafeteria activ-
ities.

Commission Sources

Table 1 shows the commission amounts as calculated by Best Inc. for the
years in which the contract has been in effect. The fiscal year 1986
commission was calculated as of May 3, 1986, based on the last available
information at the time of our review. According to Best, Inc. records,
total location commissions and excess profits earned by the state during
the period November 1, 1980 through May 3, 1986 were $83,841.74.

7



TABLE 1
COMMISSIONS

AS CALCULATED BY BEST, INC.

01-Nov-80 28-Jun-81 27-4un-82 26-Jun-83 01-Jul-84 30-Jun-85
To To To To To To
27-Jun-81 26-Jun-82 25-Jun-83 30-Jun-84 29-Jun-85 03-May-86 Total
Gross Operating Revenue $713,971.19  $940,254.05 $1,039,632.89 $1,097,587.54 $1,085,439.90 $837,917.33 $5,714,802.90
Location Commission $10,709.57 $14,103.82 $9,826.58 $16,463.81 $16,281.60 $12,568.76 $79,954.14
Excess Profit Commission 0 0 3,887.60 0 0 0 3,887.60
Total Commissions Due To
The State $10,709.57 $14,103.82 $13,714.18 $16,463.81 $16,281.60 $12,568.76 $83,841.74
Less: Best, Inc. Purchases
Charged Against
Commissions 0 (9,886.21) (11,495.16) (7,253.36) (5,600.83) (7,717.39)  (41,952.95)
Amounts with
Unknown Disposition €10,709.57) (4,217.61) 0 0 0 0 (14,927.18)
Amounts Best, Inc. Admits
holding on Behalf
of the State 0 0 $2,219.02 $9,210.45 $10,680.77 $4,851.37 $26,961.61
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These amounts represent commissions which were due to the state under the
contract. Beginning with fiscal year 1983, Plant Management agreed to
allow Best, Inc. to retain these commissions and carry them forward within
a Best, Inc. account. Best, Inc. was also allowed to disburse amounts
from these commissions.

As can be seen from Table 1, only in fiscal year 1983 were any excess
profits earned from the cafeteria operation. This excess profit amount
was originally calculated to be $18,378.17. However, this profit was
later decreased by $14,490.57 to $3,887.60 for depreciation which Best,
Inc. claimed they neglected to charge against operations. In a letter to
the Department of Administration Fiscal Services Director, Best, Inc.
said:

"We provided you with a summary of capital expenditures, which
Best Inc. incurred in connection with the operations at the State
of Minnesota Capitol Complex cafeterias. Due to our own error,
we neglected to depreciate these items into the expenses of the
operation as provided under our contract. The total cost of
these items, including the finance charges as permitted on the
Capitol Cafeteria renovation, was $27,704.31. The depreciation
expense, which should have been charged to the operations from
11/1/80 through 6/25/83 (our most current fiscal year end),
amounted to $14,490.57."

To our knowledge, neither the Department of Administration Fiscal Services
nor Plant Management reviewed the documentation supporting this deprecia-
tion calculation at the time the depreciation adjustment was made. We did
not determine whether this depreciation actually had been omitted in prior
years or whether this equipment had been previously included in operating
expenses by Best, Inc.

Depreciation is an allowable operating expense according to the cafeteria
contract. However, in making this adjustment, Best, Inc. charged two and
one-half years of depreciation against fiscal year 1983 excess profits.
Excess profits are to be determined annually. In order to correctly pre-
sent the depreciation expense chargeable to fiscal years 1981 and 1982,
the operating expenses for those fiscal years should have been adjusted.
Since there was no excess profits in those years, Best, Inc. should have
assumed the additional loss resulting from the depreciation in those
years. Therefore, rather than the $14,490.57 depreciation adjustment
which was taken against fiscal year 1983 excess profits, only the amount
representing depreciation expense for fiscal year 1983 should have been
deducted from excess profits for that year.

We reviewed invoices supporting the capital expenditures for which the
depreciation adjustment was made and were able to satisfy ourselves that
they represented valid Best, Inc. disbursements. However, some of the
disbursements, as shown in Table 2, were not actually equipment purchases.
Rather, they were supplies which should have been expensed in the year

9
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they were purchased and should not have been depreciated. 1In addition, we
found some clerical inaccuracies in the calculation of the depreciation
adjustment. Table 2 shows our calculation of the revised fiscal year 1983
depreciation adjustment. Based on our adjustment, we believe that an
additional $9,056.32 in fiscal year 1983 excess profits is owed to the
state.

TABLE 2

CALCULATION OF REVISED FISCAL YEAR 1983 DEPRECIATION ADJUSTMENT

Additional equipment to be depreciated per Best, Inc. $27,704.31
Less:
Expendable items not eligible for depreciation:

Office supplies (invoice dated 10-30-80) $ 24.73

Office supplies (invoice dated 11-11-80) 51.48 76.21
Calculation errors:

Credit memos received on purchases $649.29

Additional purchase amount to be capitalized (193.77) 455,52
Revised Additional Equipment to be Depreciated: $27,172.58
Best, Inc. calculated depreciation adjustment $14,490.57

(for the period 11-1-80 through 6-25-83)

Revised calculation of depreciation

attributable to fiscal year 1983 5,434.25
ADDITIONAL FISCAL YEAR 1983 EXCESS PROFITS $§ 9,056.32

For the period January 1 to June 25, 1983, Best, Inc. reduced location com-
missions from 1.5 percent to 0.5 percent to reflect an increase in sales
tax of 1 percent which went into effect at that time. According to the
terms of the contract, cafeteria prices could only be changed with the
approval of the state. Since cafeteria prices included sales tax, Best,
Inc. asked Plant Management to approve a price increase to reflect the
additional 1 percent sales tax which Best, Inc. was required to pay as of
January 1, 1983. Plant Management refused to grant the price increase,
preferring to have Best, Inc. reduce location commissions by 1 percent to
cover their increased costs. Location commissions were therefore reduced
by $5,767.91 for that period. We believe that Plant Management should
have granted the price increase, and did not have the authority to allow
location commissions to be reduced instead. However, because of the close

10
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relationship between location commissions and excess profits, the reduc-
tion of location commissions by $5,767.91 only served to make fiscal year
1983 excess profits larger by a like amount. Therefore, there is no
substantive effect because of the way sales tax was handled during fiscal
year 1983.

We conclude that Best, Inc. owes the state an additional $9,056.32 in
commissions for fiscal year 1983. Therefore, commissions earned should
have been $92,898.06 for the period November 1, 1980 through May 3, 1986,
rather than the $83,841.74 reported by Best, Inc. Location commissions
for the period May 4 to June 30, 1986, and any fiscal year 1986 excess
profits, are yet to be determined.

Commission Uses

We were unable to determine whether the location commissions for fiscal
years 1981 and 1982, totalling $14,927.18, were ever remitted to the
state. The Department of Administration Fiscal Services, Plant Manange-
ment, and Best, Inc. were all unable to provide us with any evidence that
these amounts had been paid or otherwise spent. However, both Best, Inc.
and Plant Management officials stated that they thought that at least some
of this money had been paid to the state. Since 1982, no commission pay-
ments have been made to the state. As of May 3, 1986, Best, Inc. admits
to owing the state $26,961.61 in unspent commissions and excess profits.

Since 1982, portions of location commissions have been used by Best, Inc.
to purchase items and provide services on behalf of the state. This was
agreed to by both Best, Inc. and Plant Management in September, 1982,

This agreement was termed to be a contract amendment. However, it did not
go through the state approval process required in order for the amendment
to be official. We question whether Plant Management had the authority to
enter into such an amendment without following required state procedures.
The contract amendment states in part:

"Subject to the approval of the State, the Vendor may offset
against the Location Commission due the State any amounts due to
the Vendor from the State for moneys expended by the Vendor in
the operation of the cafeterias in the Capitol Complex which
expenditures, under the provisions of the contract, are not
obligations of the Vendor."

Plant Management officials have given Best, Inc. approval to make pur-
chases for the cafeterias from location commissions. We believe that
Plant Management had no legal authority to spend or to allow Best, Inc. to
spend these location commission dollars. According to the contract, the
location commissions represent payment for the use of the cafeteria space.
Lacking specific budgetary authority for Plant Managment to spend these
location commissions, the commissions should have been deposited into the
state General Fund as non-dedicated revenue. By allowing Best, Inc. to
make purchases from location commissions, Plant Management illegally in-
creased their legislative appropriation, as well as circumvented state pur-
chasing procedures.

11
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Table 3 details the disbursements and other deductions made from location
commissions by Best, Inc. We reviewed the invoices supporting these
disbursements provided to us by Best, Inc. They all appear to represent
valid disbursements, with the possible exception of a deduction for $1,500
in fiscal year 1982 for which no supporting documentation could be found.

TABLE 3

LOCATION COMMISSION DISBURSEMENTS MADE BY BEST, INC.

Fiscal Year 1982

Cleaning Services $§ 3,295.63
Renovation of Capitol Cafe:

Maintenance costs $§ 145.78

Shelving 640.55

Maintenance 55.75

Repairs, maintenance 45,00

Repairs, maintenance 56.55

Maintenance 92.15

Maintenance 79.25

Hot food cabinet 1020.87 (1)

Counter repair and new 997.08

Cold pan 1333.50 4,466.48

Equipment for Centennial Ice
Cream Parlor:

Salad bar equipment 162.75
Unknown 1500.00 1,662.75
Service on Transportation
Cafeteria Equipment: 399.43

Equipment for Capitol
Square Cafeteria:

Service on equipment 58.80
Thermometer 3.12 61.92
TOTAL $ 9,886.21
Fiscal Year 1983
Cleaning Services § 3,072.00
Dishwasher at Capitol Square 8,423.16
TOTAL $§11,495.16
Fiscal Year 1984
Cleaning Services $ 3,180.00
Trash Containers 1,240.00
Ice Machine for Centennial Cafeteria 2,165.36
Cup Dispensers 250.00
Cafeteria Signs 418.00
TOTAL $ 7,253.36

12
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TABLE 3
(con't)
Fiscal Year 1985
Cleaning Services $ 1,680.00
Cleaning Services Adjustment (3,660.00)
Renovation of Transportation Cafeteria 7,215.39
(design costs)
Cup Dispensers 75.00
Plating of Capitol Cafe freezer shelves 290.44
TOTAL $ 5,600.83
Fiscal Year 1986
Steam tables for Capitol Square cafeteria $ 1,428.00
Moving Services 3,165.53
Popcorn Unit for Capitol 371.00
Ice Machine for Capitol Square
with installation 2,752.86
TOTAL $ 7,717.39
GRAND TOTAL $41,952.95

(1) The Best, Inc. invoice for the hot food cabinet showed the cost of the
item as $1631.25,

Approvals by the state for some of these disbursements are on file at
Plant Management. In some cases, there was correspondence between Best,
Inc. and Plant Management concerning specific disbursements. In other
cases, we were told that discussions and approvals were handled verbally.

The wording of the contract amendment states that "the Vendor may offset
against location commission due to the state . . . . expenditures .
not obligations of the Vendor." Because all of these disbursements were
paid from location commission, they must have been considered to be the
responsibility of the state. However, according to the contract between
Best, Inc. and the state, many of the disbursements made from location
commissions were legally the responsibility of the vendor, Best, Inc. and
should not have been charged to the state.

In reviewing all of these location commission deductions, we looked for
evidence that the disbursement was the responsibility of the state under
the terms of the contract. Many of the deductions from location commis-
sions consist of equipment purchases. This includes shelving, a hot food
cabinet, cold pan, salad bar, and thermometer totalling $3,160.79 in fis-
cal year 1982; ice machine and cup dispensers totalling $2,415.36 in fis-
cal year 1984; cup dispensers for §$75.00 in fiscal year 1985; and steam
tables, popcorn unit, and ice machine totalling $4,551.86 in fiscal year
1986. These equipment purchases totalled $10,203.01.
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The state was required to provide Best, Inc. with certain equipment at the
start of the contract. In regards to this equipment, the contract states
in Schedule B, part 1.B.:

"All other equipment that the Vendor deems necessary shall be
provided by the Vendor at his own cost and expense. Said equip-
ment and installation must be approved by the State representa-
tive."

In addition, the contract states in Schedule B, Part 12:

"In the event the Vendor deems it advantageous to replace any of
the existing equipment furnished by the State, he may do so after
obtaining written approval from the State. The cost of this new
or replacement equipment shall be the Vendor's cost and such

costs may be included as an operating expense under the terms of
the contract; however, such new or replacement equipment shall be-
come the property of the State."

"It is anticipated that certain items of equipment may be re-
placed with newer or improved models, or with like equipment more
adapted to the operation of the Vendor. This is not to be con-
strued to mean that the State cannot, at its discretion, replace
any equipment with like or different equipment at any time it
deems iIn the best interest of the State to do so. It is antici-
pated, but not required herein, that the State will obtain the
concurrence of the Vendor before any major changes of equipment
are undertaken."

The financial responsibility for this equipment rests with whomever
initiated the purchase. For many of these equipment purchases made from
location commissions, it is difficult to determine who initiated the
purchase and, therefore, who was financially responsible for it. Accord-
ingly, we could not determine which party was responsible for financing
this $10,203.01 of equipment purchases.

The only other equipment item was a Capitol Square dishwasher replaced in
fiscal year 1983 at a cost of $8,423.16. The cost of this dishwasher was
deducted from location commission. The correspondence we reviewed indi-
cated that this dishwasher had been cited as in need of repair at the
inception of the contract. As a result, the financial burden for re-
placing it rested with the state. We therefore believe the $8,423.16 was
a valid deduction from location commission.

Other major disbursements from location commission were for repairs, ser-
vice, and maintenance on equipment. This includes $1,929.79 in general
repairs, maintenance, and counter repair and replacement in fiscal year
1982 and $290.44 to plate Capitol Cafe freezer shelves in fiscal year
1985. These repairs and maintenance totalled $2,220,23.
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According to the contract, these repairs should have been provided by
Best, Inc. and not deducted from location commission. Schedule B, Part
1.C. of the contract states:

"It will be the responsibility of the Vendor to maintain and
repair all equipment provided hereunder by the State. The Vendor
shall also be responsible for the maintenance and repair of the
serving counters. The Vendor is required to perform a prevent-
ative maintenance program on all State-owned equipment."

In addition, trash containers and cafeteria signs costs deducted from lo-
cation commissions in fiscal year 1985, totalling $1,658.00, are both ex-
pressly cited in the contract as being the responsibility of the wvendor,
Best, Inc. As stated previously, there is also an additional $1,500.00
which was deducted from location commission in fiscal year 1982 but cannot
be identified.

We have satisfied ourselves that the remaining location commission deduc-
tions were disbursments not the responsibility of Best, Inc., but were
made on behalf of the state. They, therefore, were valid deductions from
location commissions. Table 4 shows our analysis of the financial respon-
sibility for location commission disbursements.

TABLE 4

FINANCIAL RESPONSIBILITY FOR LOCATION COMMISSION DISBURSEMENTS

Financial Responsibility of:

BEST, INC. STATE UNCERTATN

Equipment $ -0- 8 8,423.16 $10,203.01
Maintenance and Repairs 2,220.23 -0- -0-
Cleaning Services -0- 7,567.63 -0-
Trash Containers 1,240.00 -0- -0-
Cafeteria Signs 418.00 -0- -0-
Renovation -0- 7,215.39 -0-
Moving Services -0- 3,165.53 -0-
Unknown -0- -0- 1,500.00
TOTALS $§ 3,878.23 $26,371.71 $11,703.01
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Table 5 summarizes our analysis of location commissions and excess profits
over the contract period.

TABLE 5

COMMISSION SUMMARY AS OF MAY 3, 1986

Commission Sources

Commissions as reported by Best, Inc. (Table 1) $ 83,841.74
Fiscal year 1983 commission calculation errors (Table 2) 9,056.32
Total revised commissions earned $ 92,898.06

Commission Uses

Commissions currently held by Best, Inc. (Table 1) $ 26,961.61
Fiscal year 1981 & 1982 commissions - status unknown 14,927.18
Fiscal year 1983 depreciation adjustment error (Table 2) 9,056.32

Disbursements on behalf of the state (Table 4):

Best, Inc. responsibility $ 3,878.23

State responsibility 26,371.71

Uncertain responsibility 11,703.01 41,952.95
Total revised commissions used $ 92.,898.06

Disposition of Commissions Due the State

Best, Inc. agrees that it owes the state $26,961.61 as of May 3, 1986.
Also, there is no dispute that location commissions from May 4, 1986
through June 30, 1986, plus any excess profits for fiscal year 1986, are
owed to the state. We believe that Best, Inc. owes the state an addi-
tional $12,934.55. This additional liability is comprised of $9,056.32
for the depreciation adjustment error in fiscal year 1983, and $3,878.23
for location commission funds spent on items for which Best, Inc. was
financially responsible. Thus, we believe Best, Inc. owes the state a
minimum of $39,896.16 as of May 3, 1986.

The status of an additional $26,630.19 remains uncertain. First, there is
the $14,927.18 of fiscal year 1981 and 1982 location commissions which is
unaccounted for. Both parties believe that some or all of those funds
were paid to the state several years ago. However, no evidence of any
payment has been found yet. Another $10,203.01 subject to uncertainty
concerns the majority of the equipment purchased with state location com-
missions held by Best, Inc. Because we could not establish which party
originated these purchases, we cannot determine who bears the financial
responsibility. As discussed in the previous section, the state retains
ownership rights for this equipment. However, as we indicated, ownership
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rights are not mnecessarily related to financial responsibilities, espe-
cially with replacement items for the original state equipment inventory.
The final $1,500 was expended from location commissions but its purpose
could not be established. The absence of reliable documentation may
necessitate negotiating the final disposition of the $26,630.19.

The final $26,371.71 of commissions represent amounts which were spent by
Best, Inc. on the state's behalf and which we believe were the financial
responsibility of the state pursuant to the contract. Although we doubt
the legality of this practice, we believe that Best, Inc. cannot be
expected to repay this amount. Best, Inc. was acting on good faith and
dealing with the proper state representative. They did not benefit from
these purchases. From their standpoint, it made no difference whether
they paid the state this money or spent if on the state's behalf. We
believe the only possible recourse, concerning these unauthorized
expenditures, would be with the responsible officials from the state
Department of Administration.

Best, Inc. has argued that they should only have to repay the $26,961.61
which they claim as owing on May 3, 1986. They argue that the state repre-
sentative approved many of the financial transactions and was notified of
all transactions. Also, specifically on the fiscal year 1983 errors, they
argue that Administration had this information available to them for sev-
eral years and sought no adjustment to the Best, Inc. calculations. In
general, they argue that they should avoid further liability because they
were dealing with the state representative in good faith. We reject these
arguments because we feel that, in several cases, Best, Inc. has been
unjustly enriched and received benefits to which they were not entitled
pursuant to the contract.

Because of the problems we have identified and the uncertainty regarding
payment of the proper commission amounts, we are referring this report to
the Attorney General pursuant to Minn. Stat. Section 3.975 for any
appropriate action.
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V. CONCLUSIONS

We believe that the Department of Administration has been negligent in
several aspects of administering the cafeteria contract with Best, Inc.

At the inception of the contract, several key control provisions were
ignored. ©No beginning equipment inventory was taken and/or recorded.
Also, the condition of the original equipment was never assessed and
agreed upon by the two parties. These actions were vital to establishing
equipment ownership and certain financial responsibilities. Their absence
was translated into the uncertainties discussed in Sections III and IV.

Certain important financial controls were also disregarded during the
contract term. Equipment purchases, dispositions, replacements, and
transfers were never recorded. Thus, the beginning equipment inventory
could not even be reconstructed. Also, the financial statements provided
by Best, Inc. were never verified for accuracy. State location commis-
sions were based wholly upon gross operating revenues reported by Best,
Inc. However, the reported revenues were never tested or challenged. The
state was risking underpayment of location commissions by not verifying
the revenues reported. Also, expenses reported by Best, Inc. could have
been overstated which would potentially deprive the state of any excess
profits to which it was entitled. Best, Inc. was audited by a CPA firm,
but the audit focused on their consolidated financial activities and
offered no assurance that the reported financial activities of the five
Capitol cafeterias were accurate. The Department of Administration staff
conducted only a cursory review of the financial statements submitted by
Best, Inc. We found no evidence that their limited review served any
effective role.

Finally, we believe that Administration officials exceeded their authority
on at least two occasions and agreed to permit Best, Inc. to undertake
certain activities which were not allowed by the contract. The actions
for which we believe they lacked authority, were:

" Permitting Best, Inc. to reduce location commissions in 1983,
because of an increase in the state sales tax. Best, Inc.
alleges that they attempted to seek a price increase in 1983
because of the increased sales tax rate. However, they indicated
that Administration officials denied a price increase in mid-year
and agreed rather to accept a reduced location commission amount.
The contract did not allow for this action. Also, such an action
would have required approval through the formal state contract
amendment process, if it were to have been proper. However, we
doubt that this substitution would have survived the formal amend-
ment process. The effect of this action was having the state Gen-
eral Fund (the intended beneficiary of the location commissions)
subsidize the Capitol cafeteria customers (those intended to pay
any price increase associated with the sales tax increase).
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m Directing Best, Inc. to retain the commissions it owed the state
and to spend these funds on the Capitol cafeterias. Pursuant to
state law, the commissions were to have been deposited as non-
dedicated revenues in the state General Fund. Only a legally
authorized appropriation could have permitted the use of state
funds on the Capitol cafeterias. Hence, this action constitutes
a misappropriation of state funds and circumvents the proper
processes for approving state spending and purchasing. In addi-
tion, there are various fiscal disadvantages of this practice.
The state foregoes any investment income it could earn on the
commissions and likewise allowed Best, Inc. to benefit from the
time value of money. Also, Best, Inc. would have to pay sales
tax on its purchases, while the state is exempt from sales tax.
Obviously, the practice should have been avoided.

As a result of the many problems with this contract, the process of estab-
lishing equipment ownership and settling financial responsibilities will
be very difficult. The only means of reaching an agreement upon the con-
tract termination is through a negotiated settlement. No records or evi-
dence exist to ensure that the settlement will be fair and equitable for
both parties.

FUTURE CAFETERIA CONTRACTS

We are concerned that the new cafeteria contract be written and adminis-
tered in a manner which will avoid many of the problems cited in this
report. Specifically, we believe that:

B A reliable beginning state equipment inventory must be establish-
ed and then maintained throughout the contract term. Up-to-date
inventory records should be maintained regarding all equipment
purchases, disposals, replacements, modifications, and trans-
fers. The state should periodically verify the physical exis-
tence and condition of its equipment by periodic inventory counts
and reconciliations.

B The state should promptly collect all commission amounts due from
the vendor. The vendor should not be allowed to hold or spend
commissions which are due to the state. Also, the state should
deposit the commissions into the proper state account and comply
with all applicable state laws, processes, and regulations regard-
ing the use of the funds.

" The state should institute requirements and/or procedures which
will enhance the reliability of the financial information pro-
vided by the vendor. Ideally, the vendor would have a separate
financial audit performed on its Capitol cafeteria operations.
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In addition, the state may want to periodically conduct a review
of the vendor's books and challenge the validity of any ques-
tionable financial information.

" The state must adhere to the contract terms and enforce all appli-
cable provisions on the wvendor. If the contract appears to re-
quire modification, then the formal state contract procedures
must be followed in seeking any amendments.

The establishment of these procedures should ensure that future cafeteria
contracts are administered more successfully.
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200 Administration Building
50 Sherburne Avenue
Saint Paul, Minnesota 55155
{612y 296-3862

July 16, 1986

James R. Nobles

Legislative Auditor

Office of the Legislative Auditor
Veterans Service Building

St. Paul, Minnesota 55155

Dear Mr. Nobles:

This letter is in response to your letter of

June 27, 1986 and the attached copy of the special
review of the state contract with Best, Inc., the
Capitol Complex food vendor for the last 5% years.
The audit study and the report were the result of
a request from the Plant Management Division of
the Department of Administration. The request was
made on April 14, 1986.

Thank you for the report. We are pleased to
receive it, since it supports the steps we have
already taken to remedy previously existing unsat-
isfactory situations. In fact, one reason the
Request for Proposal (RFP) was rewritten and rede-
signed was to address some of the same problems
and concerns more recently raised in your report.
The RFP was originally issued in August of 1985
and withdrawn in September of 1985. It was reis-
sued in February 1986 after being extensively
revised.

Indeed about a year ago as department staff began
preparing to advertise for proposals for the food
service, we concluded that the form and language
used in 1980 and previously, needed improvement;
and that the state could benefit by the advice of
a professional food service consultant. Further,
we recognized that specific steps should be taken
to involve food service customers in the vendor
selection process.,

The RFP, revised and rewritten with the input and
assistance of Paul J. Cleary, a professional food
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service consultant, serves essentially as the new
contract language. We believe it to be a very
significant improvement over the previous con-
tract.

Funds Due The State

The report's findings as to specific amounts of
money, which may be due the state, whether from
location commissions or excess profits, are being
examined. The department will take whatever
actions are necessary to assure that all monies
due the state under the terms of the previous
contract will be collected. (Subsequent to
receiving your report, the location commission
payment records for 1981 and 1982 referenced on
page 11 of the report have been located. Two
checks totaling the amount of $14,927.18 as listed
in the report on page 11 and 16 were received and
deposited in November 1981 and October 1982
respectively).

Equipment

We agree with your conclusion that it will be
necessary to use negotiation (p.6) to resolve
certain equipment disputes in the absence of ade-
quate ownership records and such negotiation is
under way.

Equipment inventory records to avoid future prob-
lems are being put in place and will be regularly
maintained.

Since the new contract requires that the state
purchase and own the equipment, the possibility of
similar problems in the future has been minimized.

Commissions

Commission payments henceforth will be paid month-
ly and the Fiscal Services Division of DOA will
maintain a separate account to record such pay-
ments. The Fiscal Services Division will be
responsible for receiving such payments and depos-
iting them in the Internal Service Fund account
established by the 1985 Legislature for operation
of the Plant Management activities.
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As noted in my opening response, the DOA will take
appropriate actions to assure that the state

receives payments from either location commissions
or excess profits due under the previous contract.

Your report indicates that you do not believe that
the September 1982 contract amendment was official
since it "...did not go through the state approved
process required...."

This amendment allowed the vendor to withhold
payment of location commissions and, with the
approval of the state, to use those monies in the
operation of the Capitol Complex Cafeterias for
items which were not the contractual responsibili-
ty of the vendor.

In my judgment, this amendment was a practical,
good faith effort by my predecessor to achieve a
mutually desired end result. It was done openly
and you have examined the disbursements and other
deductions made under its terms. You conclude
that with the exception of a $1,500 transaction in
1982 for which you can't identify the items, the
balance of the nearly $42,000 expended "represent
valid disbursements,..."” (p.12).

Further, there appears to have been earlier prece-
dent for such contract language. For example, a
May 16, 1974, amendment to the June 1973 contract
between the then vendor (Canteen Corp.) and the
state allowed for funds "...to be kept in escrow
for the vendor from which the state can approve
the purchase of equipment or undertake remodeling
improvements to the Cafeteria."” This earlier
contract amendment which was signed by an Assis-
tant Commissioner of Administration and a Special
Assistant Attorney General, probably served as
precedent for the 1982 amendment.

In light of these facts, I do not agree with your
conclusion that Plant Management acted illegally.

However, since you indicate the report will be

referred to the Attorney General because of this
and other problems, I have taken the liberty of
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sharing the draft report with one of the Special
Assistant Attorney Generals who provides legal
service to the Department of Administration. The
Attorney General's Office has assisted in develop-
ing the new contract and has advised us on these
and other contractual matters.

Furthur Auditing of Previous Contract

Following the exit conference on June 23, 1986 and
the receipt of the draft report, we have discussed
whether further auditing is necessary. At the
exit conference you indicated that the issue to
determine was whether additional audit work would
be cost effective. Even though we are still nego-
tiating with Best, Inc. to resolve the equipment
and other issues and we have not seen their
response to the draft audit report, we do not
believe it would be cost effective to spend sever-
al thousand dollars at this time on additional
audit work.

Future Audits

Future audits will be done at least annually as
called for in the contract. Such audits will
review that part of the current contractor's
activities, fiscal and operations, that are relat-
ed specifically to their Capitol Complex food
services.,

Conclusions

Needless to say, I am disconcerted by so many
instances of inadequate contract administration
and fiscal accounting procedures which have
occurred in the past in regard to the Capitol
Complex Food Service.

While it is accurate to point out that budget
cutbacks since 1981 have stretched our profession=-
al staff too thin to perform the essential admin-
istrative and managerial tasks expected or
required, I do not offer that as an excuse for the
inadequate contract oversight at issue. In fact,
earlier this year, because of our concern, we
assigned an administrative expert from our Real
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Estate Management Division to work with Plant
Management on several special projects. The food
service contract was and is his top priority.

Since the report questions the legality or "offi=-
cial”™ status of certain transactions, it seems
only appropriate to note that nowhere is their any
suggestion of personal gain or impropriety on the
part of past or present DOA officials or employ-
ees.

This response is sometimes general for at least
the following reasons: 1) The complexity of the
issue. 2) The fact that some of the persons
knowledgeable about and involved in past practices
regarding the food service contract history are no
longer with the department. Some have retired or
moved to other employment and thus are not in a
position to provide specific details, at least not
on short notice. 3) Since your recommendation
for resolution of both equipment and financial
issues is a negotiated settlement, and since we
are still working on that negotiation, it would be
counterproductive to go into details of how spe-
cific subjects might be negotiated.

Finally, I am confident that with the new con-
tract, increased staff attention and ongoing
review of policies and procedures, the state will
not have a repeat of the unsatisfactory situations
cited in your report.

The recommendation at the end of the report
labeled "Future Cafeteria Contracts" are consis-
tent with and supportive of the changes we antici-
pated and incorporated in the RFP and resulting
contract developed early this year. They will be
implemented. In addition to the earlier refer-
enced equipment negotiation, your conclusion that
a "negotiated settlement..." is the only way to
reach agreement on equipment ownership and finan-
cial responsibilities will be implemented.

(p.19). If you have additional specific recommen-
dations for either the fiscal or operational
aspects of the new contract, I would be glad to
receive them.
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Thank you for the opportunity to include this
response with your report.

Sincerely,

S&M\%&
Sandra J. Hale

Commissioner

SJH:JLP:nb
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Best, Inc,, 563 Payne Avenue, St. Paul, Minnesota 55101 Telephone: 612/778-8829

July 14, 1986

Mr. John Asmussen

Deputy Legislative Auditor
Veterans Service Building
St. Paul, MN 55155

We are in receipt of the draft copy of your Special Review Report
on the State contract with Best, Inc. We appreciate the
opportunity to provide a formal written response to your comments
and conclusions. In response we offer the following comments:

I.

Calculation of Revised Fiscal Year 1983
Depreciation Adjustment (Table 2)

Best, Inc. realized at the end of fiscal year 1983 there may be
adjustments necessary in recording depreciation for certain
equipment purchased for use at the capitol complex cafeterias.
Best, Inc. notified the state of this possibility shortly after
the end of the fiscal year. Upon final determination of the
amount of the adjustment, (which was determined in connection
with an independent audit of our financial records) Best, Inc.
promptly notified the State. This notification was done in
writing and at a formal conference among the State's
representatives: James Ware, Director of Plant Management, Don
Klein, Manager of Fiscal Services, and Best Inc.'s
representatives: Perry Rynders, C.P.A., Vice President/Finance,
and William Trieber, General Manager. The State's representative
was consulted in this matter because there was a question of how
to treat the adjustment for accounting purposes and the Contract
with the State provided in Schedule B, Section 13 that the
accounting books and records shall be maintained in a manner
satisfactory to the State's representative. Further, Section II
of Schedule B provided "the decisions of the State's
representative relative to the proper performance of the terms of
the Contract shall be final and conclusive on the parties hereto.
It was agreed by all present that the treatment of the adjustment
was acceptable and this was subsequently confirmed in writing
with the State's representative.
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The items of office supplies referwved to ia Table 2 totaliag
$76.21 were improperly capitalized. It should be aoted however
that these items were iasigaificaat aad were parts of larger
iavoices of which all other items wree properly capitalizable.

Ia additioa, these items, at the time of discovery had aot been
expeased to the operatiag statemeats, coasequeatly the effect of
Best, Tac.'s treatmeat of these items was merely to expease these
items over a 5 year period of time as opposed to all withia oae
operatiang period. If aa adjustmeat is made to remove these items
from the depreciatioa schedule aaother adjustmeat should be made
to expease them.

The calculatioa ewrors with respect to the credit memos aad
additioaal purchases primarily iavolve credits for defective
merchandise aand subsequeat replacemeat theweof. It is likely
that all of the defective items for which the credit memos were
issued were ultimately replaced thereby elimimatiag the aeed for
this adjustmeat.

Table 2 also reflects the depreciatioa adjustmeat made to the
fiscal vear 1983 operatiag statemeats. Best, Iac. had a
fianancial audit performed by aa iadepeadeat certified public
accouatiag firm shortly after the ead of fiscal year 1983. As
part of this complete audit, the amouat of this adjustmeat was
determiaed ia its cumulative effect through the ead of the latest
fiscal year ead which was Juae, 1983. Siace the fiaaacial
records (i.e. "books") for fiscal vears eadiag Juae, 1981 aad
June, 1982 were already closed, but the finaacial records for
June, 1983 had aot beea closed, these records were adjusted
accordiagly. As iadicated previously this tyxeatmeat was
preseated ia December, 1983 to the State's represeatative
pursuaat to Schedule R, Sectioas 11 aad 13 of the Coatract aad
the adjustmeat treatmeat was approved as appropriate aad
acceptable aad has aot been questioaed siace. Coasequeatly, Best
Inc. believes this adjustmeat was properly treated aad approved
and BRest does aot have liability for additioaal excess profits
for the year eaded Juae, 1983,

Additional coasideratioas also come to bear with this issue. The
Contract stated ia Schedule R, Part 21:

"The Veador shall maiataia his mesu priciag structure ia
such a maaner so as to result ia a combiaed aet profit aad
admiaistrative expease of aot to exceed 7% of qgross
cafeteria reveaue from the operatioma oa aam asaual basis".

aad Schedule B, part 22:

"The State's represeatative or his selected auditors will
anaually, or mowe oftea if deemed aecessary, examime all
fimamncial phases of the operatioa. Periodic reviews,
coaducted joiatly by represeatatives of the Veador aad the
State will be made to iasure that the staffiag pattera, meau
priciag structure aad other phases of the operatioa are
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coaducted ia the most efficieat basis. The purpose of the
review is to assure that the Veador does aot realize aa
excessive pet profit aad that State emplovees are provided
with guality, coaveaieat food sexvice, uader saaitary aad
healthful coaditions, at the most reasompable prices
possible. It is the iateat of this coatract that aay excess
of allowable profit or admiaistrative expease be reflected
ia lower food cost to patroas. If, however, at the Veador's
asaual audit or tesmimatioa of the coatract, the audit shows
that the 7% combiaed aet nprofit aad admiaistrative expease
is exceeded, such excess shall be payable to the State".

Two poiats are importaat ia this part of the Coatract:

1) That the iateat of the state was the Veadox receive faiw aad
reasonaable compeasatioa fowr its services aad that the focd
sexvice patroas pay a reasoaable price for the products.
Coasequeantly, had the iacreased depreciatioa amouats beea
recorded duriag fiscal years 1981 aad 1982, they would have
resulted ia price iacreases to maiataia the priciag structure
anoted above as required uadewr the coatvact. TI.E. had food
service costs for the fiscal year eaded Jume, 1982 beean
aaticipated to be $5,434.25 higher (as iadicated ia the auditors
report) prices would have beea iacreased to recover these higher
costs as iadicated above. 1Ia effect, although iadirectly, the
excess profits for fiscal 1983 alledged ia the auditors report,
resulted ia lower food costs to the patroas ia 1981 aad 1982.
Therefore, it appears that the state's objectives, that the
veador receive reasomable but aot excessive compeasatiosa aad that
the State's emplovees pay reasoaable prices, were achieved
through the treatmeat of this adjustmeat.

2) The Coatract describes the measuremeat date fowr excess
profits to be at the time of the aaaual audit or tesmiaatioa of
the coatract. Siace the auditors report ackamowledges that ao
annual audits were ever performed, the determimatioa of excess
profits is made at the tewmmiaatioa of coatract. Siace the
cumulative combiaed aet profit aad admiaistrative expease for the
1ife of the coatract is coasiderably less thaa 5% of sales, there
is ao excess profit for the determimatioa period, the coatract
tewm.

IT.

Fimaacial Respoasibility for Locatioa
Commissioa Disbursemeats (Table 4)

The audit report states the followiag:
1) The finaacial respoasibility for purchases of equipmeat out

of locatioa commissioa fuads amouatiag to $10,203.01 is
uacertaia.
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It is the auditor's opiaioa that "the fiamaacial respoasibility
for this equipmeat wrests with whomever ianitiated the purchase.
However, the coatract clauses cited ia the auditors report
provide that the state, at its descretioa, may purchase aavy
eguipmeant it deems ia the best iaterests of the state to
puzrchase. Ia the case of each purchase im questioa, Best, Iac.
obtaiaed the prior approval aamad directioa of the State's
represeatative to disburse the locatioa commissioa fuads fog the
purchase of the equipmeat. Nose of the equipmeat purchases would
have bees made had the State's represeatative aot givem his
directioa to purchase the equipmeant usiag the loctioa commissioa.
Best, Iac. acted solely ia wreliaace oa the agreemeat aad
iastructioa of the State's represeatative who by defiaitioa ia
the Coatract, "ia all thiags coaceraiag this Agreemeat,
represeats the State aad makes all related decisioas". To aow
allow the State to deay wrespoasibility for purchases it be made
from locatioa commissioas and to charge Best, Iac. for the cost
thereof is ia the least iaequitable. Coasequeatly, as these were
purchases of eguipmeat which the State deemed ia its best
interests to make from locatioa commissioas the purchases should
remaia as the fiaaacial respoasibility of the State. Keep ia
miad that if the State's represeatative had aot previously
reguested the purchases be made from the locatioa commissioas he
most cerxtaialy would have raised aa objectioa at the time he
received the periodic or aaaual locatioa commissioa
recoaciliatioa, aot years after fact.

2) The maiatenaace aad repair costs of $2,220.23 paid with
disbursements from locatioa commissioa fuads were the
respoasibility of Best, Iac.

These disbursemeats were made for the followiag weasoa: At the
begianiag of the Coatract, certaia equipmeat provided by the
State was aot ia good workiag order. As iadicated ia the
auditors weport, the Coatract called for the veador aad the State
to imspect the equipmeat at the start of the coatract aad ia the
eveat therve was agreemeat that repairs were aecessarvy, the State
and veadox werxe to aegotiate aa agreemeat for vepair or
replacemeat of such equipmeat aad the method of paymeat
therefore. Although there is ac writtea documeatatioa to
inadicate that such iaspectioa was made, Best ultimately
aegotiated aa agreemeat with the State's represeatative for the
repair of equinmeat iaitially provided by the State. The costs
of these wepairs were paid at least ia part with locatioa
commissioan fuads perx the diwrectioa of the State's wepresentative.
Agaia, it should be aoted, Best oaly disbursed locatioa
commissioa fuamds upoa the directioa of the State's represeatative
aad always provided the State with a prompt writtea summary of
all disbursemeats made. Coaseqgueatly these disbuwsemeats were
the fimascial respoasibility of the State, aot Best, Iac.

3) The cost of the trash coataiaers ia the amouat of $1,240.00

paid with disbursemeats of locatioa commissioa fuads was the
finaacial respoasibility of Best, Tac.
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It should be aoted that these trash coataiaews are aot actually
"trash caas" but are actually trash caan eavelopes. They are
relatively large woodea structures, each costiag $640.00, which
were placed ia the diaiag room areas of the Departmeat of
Traasportatioa buildiaag. They were purchased so that the actual
trash caas could bhe placed iaside, fully eaclosed, aad
coasequeatly the trash caas would be out of sight of the patwoas.
These items are clearly aot the same items referred to ia the
Coatract as "trash aad refuse coataiamers", they are more clearly
akia to diaiag room decor equipmeat. Agaia, siace this purchase
was based oa the prior directioa to disburse locatioa commissioa
fuads was made by the State's vepreseatative, the cost of this
purchase is the fiaaacial respoasibility of the State.

4) The cost of the cafeteria sigas ia the amouat of $418.00 paid
with disbursemeat of locatioa commissioa fuads was the
respoasibility of Best, Iac.

Dace agaia, it appears there is a misuaderstaadiag with wespect
to terminology. The sectioa of the Coatract which the auditor
appareatly is vefewrwriag to, states as follows:

The Veador shall provide meau boards ia coaspicuous places,
so that they may be observed while approachiag each serviag
line. These sigas shall list the items of food aad their
prices. The size of the sigas, the size of the letteriag,
the locatioa of the sigas amd the physical quality of the
siga itself, iacludiag type, style, desiga aad apperarvaace,
shall be subject to the approval of the State. No sigas
shall be posted aaywhere ia the cafeteria area except with
the approval of the State.

The sigas which were purchased with locatioa commissioa fuads are
woodea decorvative sigas which awre diwectiomal ia fuactioa. They
are curreatly ia use at the Departmeat of Traasportatioa to
indicate to patroas which sectioca of the sexviag liae has
eatrees, grill orders, saadwiches, etc. Noae of these sigas are
meau boards. These are agaia equipmeat items purchased with
fuads oa the directioa of the State's represeatative aad should
remaia the fimaacial respoasibility of the State.

5) The fimaacial respoasibility for the disbursemeat of locatioa
commissioa fuads made ia the amouat of $1,500 ia fiscal year 1982
is uacertaina.

This disbursemeat was made payable to aad was eadorsed by aa
individual. It was paid ia coaamectioa with the reaovatioa of the
Ceatepaial Buildiag Ice Cream Parlor. Best, Iac. has beea uaable
at this late date to locate aa iavoice supportiag this purchase.
However, a copy of the check as well as a schedule listiag this
dishbursemeat was provided to the State's represeatative shortly
after the disbursemeat was made. Coasequeatly, this appears to
be aa isolated iastaace for which a supportiag documeat caa aot
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be located four years later, but represeats a valid aad
legitimate disbursemeat of locatioa commissioa fuads aad should
remaia as the fiaaacial respoasibility of the State.

A very importaat issue aeeds to be raised herxe with respect to
the disbursemeat of locatioa commissioa fuads. Ia aoc iastaace
did Best, Iac. disburse locatioa commissioa fuads without priow
directioa from the State's represeatative. Ia additioa, Best,
Iac. provided the State complete periodic schedules, summaries,
and recoaciliatioas of all locatioa commissioa fuads as well as
additions to, disbursemeats from, asd adijustmeants to the fuads.
These schedules, aloag with supportiag documeatatioa were
provided to both the Deparztmeat of Plant Maamagemeat aad the
Departmeat of Fiscal Services as frequeatly as everv four weeks,
and aever less frequeatly thaa aaaually. Siace Schedule B, Part
2 Definitioa of Terms states:

"Wherever amd wheaever the followiag words ox their proaouas
occur ia the coatract documents, they shall have the meaaiag
givea herxe:

"State": The State of Mimaesota, actiag by aad through
its Commissioaer of Admiaistratioa amd his
authorized aad desigaated represeatative.

"Represeatative of the State” or "State's
Represeatative”:
The siagle persoa officially desigaated by
the Commissioaer of Admiaistratioa, who ia
all thiags coaceraiag this Agreemeat,
represeats the State aad makes all related
decisioas”.

aad Sectioa B, Part 11 Right to Decide Questioas states:

"The decisioas of the State's represeatative welative to the
proper performaace of the terms of the Coatract shall be
final aad coaclusive oa the parties hereto, amd shall be
fiaal aad coaclusive as to each matter aot covered ia the
Coatract aad Specificatioas that may arise ia coanectioa
with the privileges graated, aad also as to each matter
which is aot clearly covered hereia."

The state ia its Coatract expressly gave authority to its
represeatative to act oa behalf of aad biad the State. Based oa
this authority it was reasonable for Rest, Iac. to wely oa the
dirvectioa and approval by the State's represeatative to dishurse
locatioa commissioa fuads fowx various items as the fiaal aad
authoritative decisioa of the State. Tt would be uafairz for the
State to retroactively wetwact that authority which Best
reasomably relied oa aad to traasfer fimamcial respoasibility for
obligations kaowiagly and freely wequested aad accepted by the
State to Best, Tac. BRest, Tac. was aot uajustly eariched by the
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purchases made from locatioa commissioas but it would be uajustly
penalized for relyiag oa the express authority graated by the
State to its wepreseatative.

The timelimess of this dispute is alsc importaat. Sectioca B,
Part 2 of the Coatract allows the veador oaly 30 days from the
date of a dispute ia which to file a claim with the state. Of
course coatractual provisioas wegardiag time limitatioas for
makiag claims should be weciprocal. For most of the items
questiomed ia the auditowrs report, it has beea at least two years
aad ia some cases more thap five years siace the disbursemeats
were approved by the State, paid to the supplier aad subseaqueatly
reported oa periodic or amaual schedules aad summaries. The
reasoas for settiag a time for makiag claims to figst provide
aotice to a party thaa asm actioa takea is beiag questioned,
secoad to allow for a determimatioa of what is the proper
procedure, so that third, the determinatiosa made caa be used as a
guide for the parties' future actioas. If the State's positioa
was goimg to be other thaa that asserted by its desigaated
represeatative, thea that positioa should have beea made kaowa ia
the first vear of the Coatract so the veador would kaow aot to
rely oa the determismatioas of the State's represeatative for
future actioas. TIf disbursemeats were disallowed aad timely
aotice thereof givea ian 1981, Best, Iac. would aot have relied oa
the State's wepreseatative's approval to make similar
disbursemeats in 1982, 1983, 1984, 1985 or 1986. As periodic
detailed weports aad recoacilatioas were provided settiag forth
in detail all matters aow beiag questioaed by the State (for the
first time), Best, Iac. was aot actimg without the kaowledge of
the State. It has beea detwimeatal to Best, Iac. for the State
to wait so loag to raise its claims.

Fimally, with respect to the locatioa commissioa balaaces pavable
for fiscal years 1981 aad 1982 ia the amouats of $10,709.57 aad
$4,217.61 wespectively, evideace ia the fomm of caacelled checks
has beea located which show these balaaces have beea paid by
Best, Iac. to the State. Copies of the followiag caacelled
checks are attached hereto:

Check
No. Payor Payee Date Amouat Eadogser

14089 Rest Tac. State Treasurey 11/12/81 $10,709.57 State of MN
Dept. of Admia.
Fiscal Services

15206 Rest Iac. State of MN 11/21/82 $ 4,217.61 State of MN
Dept. of Admia.
Fiscal Services
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This wesponase is respectfully submitted by:

BEST, INC.

Its President

WwB/cd
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