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ERRATUM

On page xvii of the Executive Summary, the following sentence appears:

“We found that 24 of 53 operating sanitary landfills and 17 of 80 closed sani-
tary landfills do not have ground water monitoring systems that comply with
state rules.”

The sentence should read:
“We found that only 24 of 53 operating sanitary landfills and 17 of 80 closed

sanitary landfills have ground water monitoring systems that comply with state
rules.” ‘



STATE OF MINNESOTA

OFFICE OF THE LEGISLATIVE AUDITOR

VETERANS SERVICE BUILDING, ST. PAUL, MN 55155 = 612/296-4708
JAMES R. NOBLES, LEGISLATIVE AUDITOR

January 17, 1991

Dear Commission Members:

The 1967 Legislature created the Pollution Control Agency (PCA) to be the state’s primary
regulator of pollution. The agency’s size and responsibilities have grown enormously since
that time, and there have been recent legislative concerns about its efficiency and effective-
ness. In May 1990, the Legislative Audit Commission directed the Program Evaluation
Division to evaluate the agency.

We found that PCA’s monitoring and enforcement efforts have not been sufficient to en-
sure ongoing compliance with pollution regulations. The agency does too few inspections,
collects too little information on pollution levels, and does not always take effective enforce-
ment action against the pollution violators it does detect. We suggest many ways to im-
prove agency management, but we also think the Legislature can make enforcement more
efficient by granting PCA broader authority to issue administrative penalties for pollution
violations.

In addition, we recommend that the roles of the PCA Board and staff be more clearly distin-
guished. The board should focus on policy issues, appeals, and agency oversight, while the
commissioner should be given more authority to act on individual cases.

We received the full cooperation of the Pollution Control Agency. We thank permittees
and county officials who responded to our surveys, and the many other people we spoke
with for their helpful observations.

The report was researched and written by project managers Joel Alter and Tom Walstrom
and senior staffer David Chein, with assistance from John Jaimez, Jay Kroshus, and
Deborah Wemette.

Sincerely yours,

Deputy gislative Auditor
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Executive Summary

ghe Pollution Control Agency (PCA) was created in 1967 to be the
state’s primary regulator of air and water pollution. Since that time, the
EL Legislature has also given PCA authority to regulate solid and hazard-
ous wastes. The number of agency staff has grown from 35 to more than 700
over its 24-year history.

Unlike most state agencies, PCA consists of both a policy board and a staff
agency. The Governor appoints members of the nine-member board to stag-

gered terms, and also appoints PCA's commissioner. The PCA Board has
most of the agency’s formal power. Almost all agency actions must be ap-
proved by the board or explicitly delegated to staff.

Organizational Chart By Function
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PCA has a difficult mission. It is expected to protect the environment, while
at the same time avoiding unduly burdensome regulation. It is an agency that
serves many “masters”: the U.S. Environmental Protection Agency (EPA),
the Governor, the Legislature, the PCA Board, and the citizens of the state.
It regulates some pollutants for which there is little information on health and
environmental risks. To a large extent, PCA’s practices are dictated by federal
rather than state regulations. Some people want PCA involved in decisions
about facility siting, size, and production processes, while others want to limit
PCASs role to ensuring that facilities’ discharges are at safe levels. In short,
PCA operates in an environment with many constraints, little consensus, and
very high stakes.

Because of concerns about PCAs growth and effectiveness, the Legislative
Audit Commission directed us in May 1990 to evaluate PCA. In our study, we
asked

® Does PCA efficiently and effectively regulate pollutersA and clean up
hazardous waste sites?

® Does PCA collect enough information on pollution levels, and does it
use this information to enforce pollution regulations?

© What accounts for PCA’s staff increases, and what functions do these
staff fulfill?

© What should be the roles of PCA’s board and staff?

To answer these questions, we interviewed PCA staff and board members,
EPA officials, and representatives of regulated facilities and environmental ad-
vocacy groups. We reviewed files and data in each of PCA’s major divisions.
We surveyed county solid waste officers and companies with air quality per-
mits.

In general, we found that PCA's monitoring and enforcement efforts have not
been sufficient to ensure ongoing compliance with pollution regulations.

PCA does too few inspections, collects too little information on pollution lev-
els, and does not adequately monitor information submitted by permittees.
Many of the agency’s permitting processes have been slow and inefficient, and
there is significant room for improvement in the agency’s information manage-
ment systems. Some of the agency’s priorities have been driven by funding
sources rather than by an assessment of health and environmental risks.

While there may be some areas in which PCA should seek fee increases for
additional staff, we think the agency should address most of its problems
through management efficiencies and staff reallocations. At the same time, it
is worth noting that two-thirds of the agency’s budget comes from federal
funds and special revenue sources (such as fees), thus limiting PCAs flexibility
to reallocate staff.
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Agency funding
sources have
become more
diverse.

Xi

AGENCY GROWTH
SOURCES

AND FUNDING

Public concern about the environment led to the creation of PCA and has fu-
eled its growth ever since. The number of authorized staff tripled from 1972
to 1982, and has nearly doubled since 1982. In recent years, most of the
growth resulted directly from new legislative initiatives, particularly in solid
and hazardous waste. For example, in 1980 Congress created the federal
superfund program to clean up hazardous waste sites, and three years later
the Minnesota Legislature created a state superfund program. Together,
these programs have resulted in 90 new staff positions.

Until 1984, most of PCA's programs were funded by the state general fund

and federal program grants. However, as shown below, agency funding
sources have diversified during recent years. PCA started collecting permit
fees in 1985. In addition, the Legislature has approved a fee on petroleum dis-
tributors to fund regulation and cleanup of storage tanks, a tax on hazardous
waste generators to fund state superfund cleanups, and a user fee to fund a
vehicle emissions inspection program. '

PCA Complement by Funding
Source, 1983-90

Number of Staff

800 1
700 -

T

500 "

=
_

1983 1984 1985 1986 1987 1988 1989 1990

B rederal 77/} General Fund 1 Other State

The nature of PCA's staff has changed considerably since 1967. Originally,
PCA was created primarily to be a regulatory agency—that is, to develop and
enforce standards. Nearly all of PCA's early staff regulated water and air pol-
lution, and there were no staff overseeing pollution cleanups. Today, in con-
trast, permitting and enforcement remain significant responsibilities, but
cleanup staff are the largest single category of staff. The proportion of the
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Poliution Control Agency Staffing, By Type

Ground Water Hazardous Environmental

Type of Staff Water Quality Air Quality & Solid Waste Waste Support  Total
Managers and supervisors 23 10 16 - 16 8 73
Permit 16 16 15 11 0 58
Compliance and Enforcement 31 14 14 17 0 76
Monitoring and Special Projects 28 32 21 18 0 99
Rule Development 3 7 5 8 0 23
Clerical 21 10 17 22 7 77
Administrative & Staff Support - 13 0 2 4 1 60
Cleanups 0 0 66 45 0 111
Community Assistance 9 0 12 6 0 27
Environmental/Technical Support _47 0 _0 _0 5 _b2
Total 191 89 168 147 61 656

NOTE: Staffing not including full-time positions held vacant as of October 1990 Public Information Officers funded by other divisions
are included in the Environmental Support Division,

agency’s staff working in the Air Quality and Water Quality Divisions has
dropped to just 40 percent.

The expansion of the agency and development of new programs has contrib-
uted to staff turnover problems. During a recent 12-month period, about one-
fourth of PCA staff left their positions. Most staff took other positions in the
agency or state government, rather than jobs in the private sector. High staff
turnover is a problem at PCA because it delays action, confuses the regulated

“industries and local governments, and increases the workloads of PCA staff.
Although high rates of turnover exist in all of PCA’s divisions, its effects are es-
pecially severe in PCA's Ground Water and Solid Waste Division, where clean-
ups and permitting processes often take several years.

AIR QUALITY DIVISION

Minnesota companies emit more than 500,000 tons
of air pollutants each year. These emissions pose
health risks, contribute to acid rain and ozone de-
pletion, and are unsightly. Federal regulations es-
tablish “ambient” (or atmospheric) standards for
the six “criteria pollutants” listed in the box at
right, and EPA is beginning to develop standards
for other pollutants, known as air toxics. There
are also federal and state standards for air pollu-
tion emissions from individual sources.




EXECUTIVE SUMMARY

Many
companies do
not have air
permits. Many
others are
awaiting PCA’s
review.
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Permits

PCA issues five-year permits to companies that demonstrate that they are ca-
pable of meeting air quality standards. At a minimum, there are 1,100 sources
of air pollution in Minnesota that should have permits. PCA issued permits to
about 700 of these sources in the past five years, and another 100 have per-
mits that are more than five years old. In addition, we found that:

© PCA has identified at least 300 Minnesota companies that should
have air quality permits but do not, and there are hundreds of
sources for which PCA has not yet determined the need for a permit.

One reason for the large number of unpermitted facilities is that the Air Qual-
ity Division has not adequately publicized the need for permits to Minnesota
companies. In addition, the lack of state and federal air toxics rules account
for many of the unpermitted sources of toxic air emissions. For example, the
list of unpermitted facilities includes 19 of Minnesota’s 33 top emitters of car-
cinogenic compounds and 40 of the 66 top emitters of noncarcinogenic toxic
compounds.

An efficient permitting process not only encourages environmental protec-
tion, but enables businesses to operate without unnecessary delays and makes
PCA a more credible regulator. Unfortunately, we found that:

@ There is a backlog of 250 air quality permit applications at PCA, with
nearly half in the earliest stages of PCA review.

The application backlog represents a minimum of 18 months of work for the
division’s permit staff. Permittees and PCA staff offered us many suggestions
for improving the efficiency of the permitting process. For example, updating
air quality rules would avoid many case-by-case negotiations that now occur,
and better permit application forms and instructions would help avoid the
need for repeated requests for information from PCA staff to applicants.

Given the large backlog of permit applications and unpermitted facilities, it is
likely that management efficiencies alone will not enable PCA to establish a
comprehensive, timely permit system. The division will probably need some
additional permit staff, and PCA should first consider internal staff realloca-
tions. PCA should also consider using revenues from the state permit fees
mandated by recent amendments to the federal Clean Air Act. Unless Minne-
sota applies for an exemption from EPA, the new federally-mandated fees will
result in 10 times more annual fee revenue than the Air Quality Division col-
lected in 1990.

Monitoring and Enforcement

Once PCA issues permits, it is responsible for ensuring ongoing compliance
with permit conditions. To do this, the Air Quality Division has several poten-
tial sources of information, including: (1) on-site PCA inspections, (2) reports
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PCA does too
few air quality
inspections.
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from companies that have continuous emissions monitoring equipment, (3)
“stack tests” indicating the content of emissions, and (4) data reported by com-
panies for PCA’s periodic “emissions inventory.” We found that the Air Qual-
ity Division does too few inspections and does not make enough use of the
other sources of information on company compliance.

For example, we found that:

e PCA inspects stationary emission sources less frequently than federal
and state guldelmes suggest is appropriate.

EPA and PCA guidelines generally call for annual inspections of large
sources, biennial inspections of medium sources, and inspections every five
years for smaller sources. However, based on 1989 inspection rates, PCA in-
spects large facilities once every 2.5 years, medium facilities once every 2.7
years, and small facilities once every 16 years. PCA records indicate that in-
spections have never been conducted at 21 percent of Minnesota’s large
sources, 29 percent of the medium sources, and 58 percent of the small
sources. We found that PCA conducts more frequent inspections in the Twin
Cities metropolitan area and the eastern half of the state, where its inspection
staff are based.

In addition, PCA has not made extensive use of information sources that pro-
vide better data on actual emissions than do inspections. Only about 50 of
Minnesota’s 800 permitted sources have continuous emissions monitoring
equipment, and PCA did not systematically review emissions data from these
systems until 1990. Also, we found that only about one-third of Minnesota’s
large emission sources conducted stack tests in a recent 42-month period. Fi-
nally, PCA collects emissions inventory data from companies every two years,
contrary to the annual reporting requirements of state and federal rules.

We reviewed notices of violation issued by the Air Quality Division during
1989 and found that the most common reasons for these actions were operat-
ing without a permit and smoky or dusty emissions. In contrast, the division is-
sued relatively few notices of violation for emissions of criteria pollutants and
none for toxic pollutants—in part because the division collects and reviews
limited information on these pollutants, and because there are no air toxics
rules. Criteria and toxic pollutants usually pose greater health risks than
smokle and dust, and should receive greater scrutiny by PCA enforcement
staff.

WATER QUALITY DIVISION

Federal and state water quality regulations predate the regulations for other
forms of pollution. The federal government started providing construction
grants to municipal wastewater treatment plants in 1956, and it first required
states to develop ambient pollution standards in 1965. EPA delegated author-

1 PCA staff noted that opacity can be used as a surrogate for air toxics in certain cases.
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Minor -

wastewater
discharges are
inspected
infrequently.

ity to issue water quality permits to Minnesota in 1974. In the past, PCA fo-
cused its efforts on municipal pollution sources because there was federal |
funding available for treatment plant construction and staff. Today, both PCA
and EPA are shifting their emphasis to nonpoint sources of pollution (such as
agricultural run-off) and toxic pollutants.

The Water Quality Division issues about 200 permits a year, more than 90 per-
cent of which are renewals of existing permits. We found that it takes PCA a
median of nine months to reissue permits after receiving applications, and
most permits are not renewed before their expiration date. Based on our re-
view of permit files, we determined that permittees usually submit applica-
tions in a timely manner, but:

e PCA staff do not begin reviewing applications early enough to ensure
that permits are issued on time.

Enforcement of water quality permit conditions relies on self-monitoring and
reporting by permittees, usually on a monthly basis. PCA has effluent infor-
mation on “major” facilities on a computer database, but it is only now enter-
ing information on “minor” industrial facilities.2 We found that:

@ Although the database containing monitoring reports should be the
division’s primary means of identifying noncompliance, staff have not
analyzed the information systematically.

We also have concerns about the accuracy of permittee monitoring reports.
For example, we found that more than 18 percent of municipal treatment
plants (especially small plants) do not have properly certified operators. Also,
160 of Minnesota’s 1,100 permittees have not submitted monitoring plans that
describe procedures for gathering and analyzing water samples. In 1991, the
Department of Health will start certifying laboratories that analyze samples,
so this should improve the accuracy of effluent data.

EPA requires that 90 percent of major facilities be inspected each year, and
PCA's goal is to inspect minor facilities once every five years. We found that:

e PCA inspects major facilities annually, but about 35 percent of the
minor municipal facilities and 90 percent of minor industrial
facilities were not inspected in the past five years.

More than one-half of facility inspections found permittees out of compliance
with some permit conditions.

. We examined permittee compliance with effluent standards during fiscal year

1990. Effluent violations are more serious if they occur often or are signifi-
cantly above limits. As shown in the table, 18 percent of industrial major, 13
percent of municipal major, and 5 percent of municipal minor facilities had ef-
fluent violations in six or more months during the year.

2 Chapter 3 defines major and minor facilities. Only about 80 of the state’s 1,100 permittees are major fa-
cilities, but they account for over 70 percent of discharges.
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Effluent Violations, FY 1990

Major Minor Major
Municipal Municipal Industrial
- Facilities Facilities Facilities
Total permitted facilities 53 519 28
- Facilities in violation 26 206 20
Percent of facilities in violation
one or more times 49.1% 39.8% 21.4%
Number of violations 150 1,073 126
Number of months in violation 91 594 67
Average number of months in
violation per facility 3.8 2.8 3.0
Facilities in violation three '
or more months 14 80 8
Facilities in violation six
or more months 6 29 4
Facilities in violation during
June 1990 11 61 10

NOTE: Information on minor industrial facilities was not available from PCA's database.

Permittees must meet certain reporting requirements as well as scheduled
dates the permittee has agreed to. We found that:

© Most major facilities meet schedule and reporting requirements,
while minor facility compliance is spotty.

To determine how many of the 1990 effluent, schedule, and reporting vio-
lations at major facilities were significant, we examined quarterly reports that
PCA submitted to EPA. These reports are based on standard EPA methods
for identifying serious noncompliance. We found that, depending on the quar-
ter examined, between 70 and 93 percent of industrial facilities and 77 and 89
percent of municipal facilities were in complete compliance. Only three

major facilities were out of compliance during all of fiscal year 1990.

The Water Quality Division issues about 65 notices of violation annually.
However, we found that PCA did not issue notices of violation to most permit-
tees that had effluent violations in more than three months of 1990. In addi-
tion, the division has rarely used more formal enforcement actions, such as
stipulation agreements, because they are time-consuming to negotiate and it
has limited means of encouraging companies to enter these agreements.
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GROUND WATER AND SOLID WASTE
DIVISION

Many solid waste landfills and hazardous waste disposal sites pose long-term
threats to the state’s ground water. The Ground Water and Solid Waste Divi-
sion administers two major programs that address this problem: (1) the per-
mitting and regulation of solid waste landfills, and (2) state and federal
superfund programs to clean up hazardous waste sites. Compared to most
other areas of pollution regulation, there has been relatively little federal reg-
ulation of solid waste. In contrast, Minnesota’s counties have important roles
in solid waste planning and also operate many landfills.

Landfill Regulation

PCA has issued permits to 373 solid waste management facilities of various
types, and 218 are still handling solid waste. Most household garbage goes to
“sanitary landfills,” for which PCA started issuing permits in 1971. However,
the early permits (called “perpetual” permits) did not have expiration dates
and did not require adequate water monitoring systems or other measures to
protect against ground water contamination. PCA now issues permits for five
year periods and requires landfill liners and extensive ground water monitor-
ing systems. In the mid-1980s, PCA embarked on an effort to upgrade all sani-
tary landfills and adopted new solid waste rules in 1988. We found that:

© 22 of the state’s 53 operating sanitary landfills still have perpetual
permits, and many of the landfills with five-year permits do not meet
the requirements of state solid waste rules.

We found that 24 of 53 operating sanitary landfills and 17 of 80 closed sanitary
landfills do not have ground water monitoring systems that comply with state
rules. In fact, 4 open and 30 closed sanitary landfills do not monitor ground
water quality at all.

We also found that it usually takes several years for PCA to issue landfill per-
mits. This has been particularly frustrating to county solid waste staff, Ac-
cording to our survey of county staff, 55 percent of the counties rated the
timeliness of the division’s permit staff as “poor” and another 25 percent
rated them as “fair.” Thirty-nine percent said delays have caused their coun-
ties financial hardship.

The division also enforces state rules by inspecting landfills and reviewing
water quality monitoring reports. We found that:

e Effective enforcement to correct solid waste permit violations is the
exception rather than the rule.
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Cleanup has
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For example, as of October 1990, 54 percent of the open and closed sanitary
landfills had not submitted ground water monitoring reports for either the
spring or summer quarters of 1990, due June 30 and September 30 respec-
tively. We also found that the division did not inspect as many landfills as
planned during 1990. When inspectors find violations, the division usually has
not taken effective action to correct the problems. We found numerous exam-
ples of long-term permit reporting and operational violations that did not re-
sult in penalties or eventual compliance. In fact, the penalties levied by the
Ground Water and Solid Waste Division (less than $10,000 in 1989) are a
small fraction of those levied by each of the other PCA divisions.

Superfund Cleanups

At sites where hazardous waste has been improperly disposed, PCA assesses
the extent of environmental contamination, identifies responsible parties, and
oversees cleanups. We found that:

© The division has done a good job of cleaning up superfund sites and
getting responsible parties to pay the cost. However, there remain
many sites that have not yet been addressed.

As of October 1990, Minnesota had identified 166 sites needing cleanup
under either the federal or state superfund programs. Cleanups have been
completed at 32 (19 percent) of the sites. There has been no cleanup started
at another 46 sites (28 percent), and cleanup is now being done at the remain-
ing 88 sites (53 percent). Responsible parties are paying for 81 percent of the
cleanups completed or underway. According to EPA officials and national
data we reviewed, Minnesota appears to have cleaned up sites faster than
most states.

Superfund cleanups take from five to seven years to complete, and the divi-
sion has made more progress on the more seriously contaminated sites. Even-
tually, most sanitary landfills will be eligible for inclusion on the superfund list.
However, there has been relatively little progress in cleaning up the state’s
current landfill superfund sites. The division estimates that the total cleanup
cost for landfills could be $300 million. The present balance in the superfund
account is only $14 million, and superfund revenues from Minnesota’s hazard-
ous waste tax were only $700,000 in 1989. Municipal liability limits of
$400,000 raise additional questions about how future landfill cleanups will be
financed.

HAZARDOUS WASTE
DIVISION

According to federal regulations, wastes are hazardous if
they have one of the four characteristics shown in the box
at right. Federal and state regulation of these wastes is
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more recent than regulation of air, water, and solid waste. EPA issued its first
hazardous waste rules in 1980, and PCA created a separate Hazardous Waste
Division in 1987. In 1989, Minnesota hazardous waste generators shipped
57,000 tons of waste out of state, compared to 23,000 tons that went to in-
state facilities.

We found that PCA's Hazardous Waste Division has established a good frame-
work for its regulatory programs. The division has comprehensive rules, regu-
lar communications with regulated facilities, and good training programs for
staff. Although the 8,000 generators identified by the division are probably
less than one-third of the state’s total, the division has made considerable ef-
forts to identify generators. '

We also found that:

e The division conducts regular inspections of the largest facilities that
handle hazardous waste, but minimal inspections of small hazardous
waste generators.

We found that the Minnesota facilities that treat, store, and dispose of hazard-
ous waste have been inspected an average of once a year since receiving their
permits. Also, PCA inspects about 10 percent of the state’s “large quantity
generators” every year. These inspection rates are within EPA guidelines for
inspection frequency. There are no EPA guidelines for smaller generators,
but, at current inspection rates, PCA could inspect small generators only once
every 100 to 300 years. One way the division could increase its inspections of
small quantity generators is to improve inspector productivity. We found that
the division’s inspectors averaged only about 12 full compliance inspections
each during 1989. In part, this reflects travel time, since this division is the
only one that has no enforcement staff located outside the Twin Cities metro-
politan area.

We also found that hazardous waste generators in the Twin Cities area receive
more frequent inspections than the rest of the state’s generators. This is be-
cause the seven metropolitan counties conduct a total of more than 2,000 haz-
ardous waste inspections annually, and other counties conduct no inspections.
Annually, PCA inspects about 50 generators in the Twin Cities area and about
50 generators outside the Twin Cities.?

The 1987 Legislature granted the Hazardous Waste Division an enforcement
tool that other PCA divisions do not have. Specifically, the division can issue
administrative penalty orders for up to $10,000 without PCA Board approval.
We found that:

@ The division takes too long to issue administrative penalty orders
following inspections (a median of nearly three months). However,
the orders have usually brought hazardous waste violators back into
compliance quickly and have rarely been challenged by violators.

3 Although counties conduct a large number of inspections, they often do little followup when problems
are discovered. In contrast, PCA staff spend more time on followup than on inspections.
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The 1987 Legislature also authorized a fee on petroleum products to be used
for cleanup of storage tank leaks. The Department of Commerce administers
this fund (the “Petrofund”), and PCA oversees the cleanup process. Unlike
superfund cleanups in which responsible parties pay for most costs, the state
Petrofund pays for most leaking storage tank costs (more than $16 million
since 1987). PCA added about 50 staff to oversee tank cleanups in the past
three years, but has still accumulated a large backlog of leak cases, as shown
below.

Tank Leak Cases Opened And
Closed Monthly By PCA, 1987-90

Number of cases
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SOURCE: PCA Hazardous Waste Division

Relative to other PCA programs, the resources devoted to leaking storage
tanks are probably not justified solely by the environmental threats posed, al-
though some leaks do pose significant risks. Rather, the tanks program has
grown primarily because of the availability of dedicated federal and state fund-
ing and the Legislature’s desire to help businesses with large, unanticipated
costs. We also found that:

© The tanks program lacks adequate cost control incentives.

For example, the Department of Commerce has lacked the staff and standards
to determine whether applications for tank cleanup reimbursements are “rea-
sonable,” as required by state rules. Also, state regulations do not require re-
sponsible parties to seek competitive bids when selecting vendors for tank
cleanups.

Some leaks and spills that pose risks greater than those posed by most tank
leaks have not received sufficient PCA oversight. Most notably, there is little
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Fees do not
cover the full

costs of
permitting and
enforcement.

long-term oversight of pipeline leaks because there are no PCA programs
with funding or clear jurisdication for pipeline cleanups.

\TION SYSTEMS

Throughout PCA, we found problems with management information systems.
Some noteworthy examples include: '

@ The Air Quality Division does not have a systematic means of
tracking the status and backlog of permit applications.

e The Ground Water and Solid Waste Division has only recently
installed a management information system that will enable the
division to track permits and compliance with rules.

@ Although the Hazardous Waste Division collects considerable data on
waste shipments, it has not yet used its computer system to identify
discrepancies that might indicate improper waste disposal.

e The Water Quality Division has not used its computerized database
to routimely monitor compliance with permits.

@ The divisions do not adequately track the staff time spent on various
activities., This information would help PCA set permit fees to reflect
true costs.

FEES

PCA collected $3.3 million in fees from polluters in 1990. Despite largein- -

creases in permit fees in recent years, we found that these fees do not cover
PCA's basic regulatory costs. Fees cover 2 to 15 percent of the total costs of
PCAs various divisions.

Permit fees have not reflected PCA's actual staff costs to issue permits, espe-
cially for large polluters. As a result, PCA recently accepted a $300,000 gift
from a large emission source (Koch Refinery) for the purpose of expediting

- reissuance of the company’s air quality permit. We think this is a bad prece-

dent and does. not address the fundamental problems with the agency’s fee
structure.

We also found that state laws are unclear about the circumstances in which
pollution fees can be charged. Minnesota’s general fee laws suggest that fees -
should be charged only for services that directly benefit fee payers, while PCA

- statutes authorize broader uses for fees. We think that charging polluters for

the true cost of regulation, rather than shifting the burden to all taxpayers, is a
reasonable and sound basis for state policy.
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POLLUTION CONTROL AGENCY BOARD

Aside from the Legislature, the nine-member, part-time PCA Board is
Minnesota’s chief policy-making body for pollution control. The 1967 Legisla-
ture created the board largely as a check against the power of the Governor

or PCA commissioner. This is one of the reasons the Legislature created stag-
gered terms for members.

Although many states besides Minnesota have boards that oversee pollution
control, the PCA Board has more formal authority than any board of which
we are aware. The board sets policy largely on a case-by-case basis, for in-
stance, by approving permits and enforcement actions. However,

© The board spends little time discussing broad strategic issues.

For example, the board rarely considers overall strategies to improve the effec-
tiveness of the agency’s enforcement efforts or looks at the relative health
risks of pollution problems addressed by various PCA divisons. Because the
board is involved in so many of the agency’s decisions, it would be difficult for
the board to devote significant time to strategic discussions without reducing
the rest of its workload. '

We interviewed board members, current and former PCA managers, and par-
ties affected by PCA decisions to evaluate the need for the board. We found
that the strongest advantage of having the board is that it provides a forum for
discussion of difficult issues with widespread impacts. Having the board also
improves staff work, buffers staff from controversial decisions, and brings an
independence to decision making that staff lacks. However, the existence of
both a staff and board also weakens accountability by (1) blurring responsibil-
ity for important decisions, and (2) giving the Governor less control over envi-
ronmental policy. In addition, the board process results in some delays and
additional staff expenditures.

Empirical analysis alone cannot determine whether or not to continue the
board. The Legislature should periodically weigh the benefits of a public
forum on pollution issues against the confusion and reduced public account-
ability that result from the current arrangement. However, if the board is to
be continued, we think its focus should be on appeals and broad policy, with
the PCA commissioner given more independent authority to act on individual
cases.

We also examined the scope of the board’s permit review. Traditionally, PCA
has issued permits to applicants that could demonstrate their ability to meet
state and federal pollution regulations. However, as a result of a recent Attor-
ney General’s opinion, PCA will probably conduct more in-depth analyses of
permit applications, looking for less polluting alternatives. We have no legal
basis for questioning the Attorney General’s interpretation of current laws,
but we think the Legislature should consider its practical effects: longer per-
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mit reviews, duplication of the planning roles of other governmental units,
and increased focus on the means of pollution control, rather than the ends.

RECOMMENDATIONS

Overall, we think PCA has many capable staff and has contributed signifi-
cantly to protection of the state’s environment during the past two decades.
But we also think there is considerable room for improvement in PCAs effi-
ciency and its enforcement of state and federal pollution regulations.

This report contains numerous recommendations for internal improvements
in agency management that we think will improve PCA’s efficiency. There is a
general need for better information management systems for tracking and act-
ing on permits, compliance, and cleanups. We also think that PCA should up-
date state air quality rules, review permit fee structures, develop a strategy for
mitigating the effects of staff turnover, ensure that landfills upgrade their
water quality monitoring systems, recommend to the Legislature financial op-

~ tions for cleaning up landfills under the superfund program, and focus hazard-

ous waste inspections on generators outside the Twin Cities area. The PCA
Board should focus more attention on strategic issues, rather than individual
cases. PCA staff should help the Legislature ensure that agency priorities are
driven by health and environmental risks more than by funding sources. Most
Important,

e PCA should ensure continuing compliance with pollution regulations
by collecting better information and using it more systematically to
detect noncompliance,

In the past, the PCA Board and commissioner have left most management de-
cisions to the PCA divisions. To ensure that problems cited in this report are
addressed, we think it will be especially important for the commissioner and
board to provide overall direction to the divisions and expect progress reports
on these issues.

Our report also contains many recommendations for the Legislature. We
think it is particularly important for the Legislature to provide PCA with an
enforcement tool that gives violators a stronger incentive to comply w1th regu-
lations. We recommend:

@ The Legislature should grant the PCA commissioner authority to
issue administrative penalty orders for violations of air, water, and
solid waste regulations. Before granting this authority, the
Legislature should expect PCA to identify circemstances in which
such penalties would be used.

We also recommend that the Legislature:
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Clarify the laws governing PCA fees and authorize PCA to collect fees
for certain enforcement activities;

Authorize the PCA commissioner, rather than the board, to take more
actions than the board currently delegates, such as stipulation
agreements and superfund requests for response action;

Prohibit PCA from accepting gifts from permittees;

Restrict PCA from reviewing alternatives to proposed solid waste
management facilities, thus limiting PCA’s role to ensuring
compliance with regulations;

Review the intent and implications of the 1973 Minnesota
Environmental Policy and Rights Act, and, at a minimum, require the
Environmental Quality Board to adopt rules for reviews of “feasible
and prudent alternatives” of proposed facilities;

Place additional cost controls on leaking storage tank
reimbursements, and consider limiting the scope of the state
Petrofund reimbursement program;

Reconsider the staffing needs of PCA’s vehicle emissions inspection
program; and

Authorize the use of the Petrofund to pay for staff oversight of
pipeline spills.



§ nvironmental protection has always been a high priority for
Minnesota’s citizens. Since 1967, the Pollution Control Agency (PCA)
Ahas been the state’s chief environmental regulatory agency. In that
role, PCA is expected to protect the environment while at the same time not
unduly burdening industries and local governmental units that must comply
with regulatory statutes. PCA often finds itself in the middle of complex and
controversial issues, from the Reserve Mining case of the 1970s to the permit-
ting of new incinerators and landfills in the 1990s. In many cases, there is dis-
pute over the scientific basis for PCA's decisions and in some cases over the
agency’s regulatory fairness.

Since the agency began in 1967, its budget has grown from $260,000 to over
$39 million. Staffing has increased from 35 positions in 1967 to over 700
today. This staff increase reflects increased public awareness of the environ-
ment. In addition, it reflects a movement toward cleaning up past environ-
mental damage as well as regulating current pollution. In order to finance this
expanded role, in the last six years PCA has increasingly been funded from
various forms of user and permit fees.

As the result of the large growth in agency staff and budget along with general
concerns over effective environmental regulation, legislators asked the Legis-
lative Audit Commission to evaluate the agency. In our study we asked:

@ What accounts for PCA’s staff increases and what functions do staff
fulfill? :

' What should be the roles of PCA’s staff and board?

@ Does PCA efficiently and effectively regulate polluters and clean up
hazardous waste sites?

® Does PCA collect enough information on pollution levels, and does it
use this information to enforce pollution regulations?

We addressed these questions using a variety of methodologies. We inter-
viewed a large number of current and former agency employees, along with
representatives of environmental groups, regulated entities, environmental
consulting firms, and other state and federal environmental agencies. In each
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division, we examined samples of permit and enforcement actions, although
our reviews looked at somewhat different items because of differing regula-
tory requirements. Where possible, we also examined the agency’s computer
records of enforcement and permit actions. We analyzed budgetary and per-
sonnel information to examine the agency’s change in staffing and turnover is-
sues. In addition, we conducted surveys of air quality permit holders and
county solid waste officers. Our focus in each division was the agency’s per-
mitting and compliance activities. Time did not permit us to address all of the
programs and activities of the agency.

The report is organized into six chapters. Chapter 1 reviews the change in the
agency’s staffing, mission, and funding since its creation in 1967, as well as re-
viewing the role of the PCA Board. Chapters 2 through 5 review the operat-
ing divisions of the agency: Air Quality, Water Quality, Ground Water and
Solid Waste, and Hazardous Waste. Chapter 6 presents a discussion of a num-
ber of issues common to the agency as a whole, and presents our recommenda-
tions. We also review the literature pertaining to alternative forms of
pollution regulation in Chapter 6.



Chapter 1

& n this chapter we review the statutory framework that the Pollution Con-
trol Agency (PCA) operates under, the growth of the agency staff and the
change in funding sources over time, and we consider questions about the
role of the agency’s board. We address these key questions:

@ How has PCA’s staffing and funding changed over time?

@ What is the proper role of the PCA Board?

CREATION OF THE AGENCY

The Pollution Control Agency (PCA) was created in 1967 to act as a central
state regulator of air and water pollution. PCA took over the responsibilities
of the Interagency Water Pollution Control Commission under the Depart-
ment of Health and added a new state authority to regulate air pollution.! In
1969 the Legislature added the responsibility to regulate solid waste.?

The purpose of this reorganization was to elevate pollution control to a

higher and more visible priority of government. Although the agency’s author-
izing legislation gave it broad powers, PCA's function was thought to be regu-
lation, as opposed to broad environmental policy making.

The Pollution Control Agency is a board made up of nine members appointed
by the Governor with the advice and consent of the Senate.> One board mem-
ber shall be knowledgable in agriculture and no more than two shall be em-
ployees or elected officials of municipalities. No member may be an
employee of the federal and state government or affiliated with a municipal
sewage board.

1 Minn. Laws (1967), Ch. 882.
2 Minn. Laws (1969), Ch.1046.

3 The original legislation called for seven members, In 1969, the Legislature changed the membership to
nine and instituted the requirement that one member be knowledgeable in agriculture.
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The Legislature also provided for a director and staff, appointed by the Gover-
nor and responsible to him. The staff were to:

Perform only the highly technical functions of formulating antipollu-
tion standards and monitoring harmful pollutants.... The real regula-
tory decisions, however, were to be made by a policy board.*

Many Minnesota state agencies have historically been governed by part-time
citizen boards, although the clear trend has been away from boards and
toward a centralization of power and authority in the executive branch of gov-
ernment. However, the perception in 1967 was that pollution control was
such an important and controversial policy area that a citizen board was
needed as a check against the power of the staff and the Governor. After re-
viewing the growth of the agency staff and change in PCA’s funding sources,
we examine the current role of the board.

AGENCY ORGANIZATIONAL STRUCTURE

PCA is currently organized into six divisions: Air Quality, Water Quality,
Ground Water and Solid Waste, Hazardous Waste, Regional Support, and En-
vironmental Support Services. Figure 1.1 shows the organization of the
agency and the major functions carried out by each division. PCA has a cur-
rent staff complement of over 700 positions.

The Water Quality Division currently has a staff complement of 198.> Water
quality programs are the oldest run by the department. When PCA was cre-
ated, it took over an existing program staffed by the Department of Health.
Since the passage of the federal Water Pollution Control Act in 1972, the divi-
sion has run programs to issue and enforce water quality permits to point-
source dischargers and to award grants and supervise the construction of new
or modified wastewater treatment plants. As we discuss in Chapter 3, the
agency program to support construction of municipal treatment plants is now
diminishing in size as interest grows in controlling nonpoint sources of pollu-
tion. Recent state and federal nonpoint source pollution control programs
have added 23 new positions to the division.

The Air Quality Division currently has a complement of 105 and it adminis-

- ters programs designed to permit stationary sources of air emissions. The divi-
sion also monitors ambient air quality across the state. Until recently, the
program has been relatively stable in terms of funding and personnel. How-
ever, in 1988 and 1989, the Legislature added 16 positions for a new program
to monitor vehicle emissions in the Twin Cities.

The Ground Water and Solid Waste Division has a staff complement of 170
and it supervises programs to dispose of solid waste and remediate the poor
disposal of hazardous wastes at state and federal superfund sites. These pro-

4  See Elizabeth Haskell and Victoria Price, Environmental Management: Case Studies of Nine States,
(New York: Praeger, 1973), 50.

5 The division has funds to fill only 191 positions.
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grams have grown dramatically in recent years as more has been learned
about the harm to ground water caused by past solid waste landfilling prac-
tices and improper disposal of hazardous wastes. Congress enacted the Re-
source Conservation and Recovery Act in 1976 and the Comprehensive
Environmental Response, Compensation, and Liability Act (known as the
superfund law) in 1980 to begin to address these problems. These programs
and the 1983 passage of a state superfund law have led to the large increase in
staffing.

The Hazardous Waste Division is the newest division of the department. It
was split off from the Ground Water and Solid Waste Division in 1987 and it
currently has a staff complement of 154. It is responsible for managing pro-
grams to clean up past and current leaks and spills of hazardous materials
from storage tanks and other sources, permitting and inspecting facilities that
treat, store, and dispose of hazardous waste, and regulating the generators of
hazardous waste.

PCA maintains five regional offices around the state staffed with personnel to
do inspections for some of the programs and to do other local liaison work.5
There are currently 24 positions in the regional offices’ complement, but that
does not include approximately 22 other positions paid for by other agency di-
visions. For example, the Water Quality Division pays for one position in each
region to work on nonpoint source pollution projects.

The Environmental Support Division provides central support to the agency,
including personnel, accounting, and computing support. This division also
provides public information and education services and manages the environ-
mental review process for the agency. The division has a current staff comple-
ment of 61.

The Attorney General’s Office provides legal support to the agency with a
staff of 13 attorneys (two currently on leave) and one paralegal staff member.
The Attorney General handles the full range of legal services for the agency,
but approximately 60 to 70 percent of the attorneys’ time is spent on enforce-
ment-related issues and negotiations.

Table 1.1 shows a breakdown of personnel by the type of activity they engage
in. The table shows that:

® Although PCA was thought of in 1967 primarily as a regulatory
agency, the majority of the agency’s staff now are devoted to purposes
other than permitting and enforcement.

6 PCA has staff in Duluth, Brainerd, Detroit Lakes, Marshall, and Rochester.

7  The agency has recently shifted 14 of these positions into the complement of the regional support of-
fices and plans to shift 2 more. As a result, the regional offices will have a complement of 40 and there will
be a consequent reduction in other divisions’ complements. In addition, there are approximately 6 student
workers in regional offices.

8 This group of attorneys also provides legal support to the Office of Waste Management, Environmen-
tal Quality Board, and the Hazardous Substance Compensation Board, and carries out other legal work re-
lated to environmental issues.

9  This table shows a total different than the agency complement because we did not include any positions
being held vacant.
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Table 1.1: Pollution Control Agency Staffing, By Type

Ground Water Hazardous Environmental

Type of Staff Water Quality Air Quality & Solid Waste  Waste Support Total
Managers and supervisors 23 10 16 16 8 73

Permit 16 16 15 11 0 58
Compliance and Enforcement 31 14 14 17 0 76
Monitoring and Special Projects 28 32 21 18 0 a9
Rule Development 3 7 5 8 0 23

Clerical 21 10 17 22 7 77
Administrative & Staff Support 13 ' 0 2 4 41 60
Cleanups 0 0 66 45 0 111

Community Assistance 9 0 12 6 0 27
Environmental/Technical Support _47 0 _0 _0 5 52
Total 191 89 168 147 61 656

NOTE: Staffing not including fulltime positions held vacant as of October 1990. Public Information Officers funded by other divisions
are included in the Environmental Support Division.

The largest functional category is for staff involved in environmental clean-
ups, primarily the superfund and tank programs. The next largest category is
environmental monitoring and special studies with 93 staff, followed by cleri-
cal, compliance and enforcement, management and supervisory, permitting,
administrative support, community assistance, and rule development. Many
of the staff doing monitoring, special studies, and rule development directly
o support and are a necessary element in PCA's regulatory efforts. PCA offi-
- cials also note that many of the cleanup programs have a regulatory focus as
PCA’s role has well. Nonetheless, the trend has clearly been toward increased staffing to un-

broadened dertake and supervise environmental cleanups and toward PCA doing more
since 1967. research to support environmental standard setting. This reflects the broaden-

ing of the agency’s role over time away from a narrower regulatory focus and
toward a more comprehensive one.

Each of PCA’s divisions administers certain programs for the U.S. Environ-
mental Protection Agency (EPA). EPA has delegated Minnesota major regu-
latory responsibilities for superfund cleanups and air, water, and hazardous
waste regulation. Most of PCA’s contacts are with EPA’s Region V office in
Chicago. Region V includes Minnesota, Wisconsin, Michigan, Ohio, Illinois,
and Indiana.

GROWTH OF THE AGENCY

Change in Staffing

When PCA was first created, it had a budget of $263,000 and a staff of 35. By
1972, the agency had grown to a staff complement of 145 and a budget of $1.2
million. Water quality was the agency’s dominant program with 62 staff, air
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quality had 20 staff, 14 staff worked on solid waste issues, and the remainder
of staff worked in various administrative and support roles.

Figure 1.2 shows the agency’s expenditures in nominal and constant dollars
since 1984. The agency budget has increased 157 percent in nominal dollars
and about 100 percent in constant dollars between fiscal year 1984 and 1990.1°
Figure 1.3 shows the breakdown of expenditures by division for fiscal year
1990.

Figure 1.2: Growth in Pollution
Control Agency Budget, Nominal
and Constant Dollars, 1984-90

Millions of Dollars

PCA:s staffing has grown along with its funding. Between 1972 and 1982,
PCAs staff complement almost tripled to over 370 positions. Since 1982, the
agency’s staff complement has almost doubled again. We examined the
change in agency staffing from 1983 to the present. Table 1.2 shows the
growth in staff complement by division since 1983. As the table shows, the pri-
mary areas of growth have been in the solid and hazardous waste programs.
During the 1980s, PCA became more involved in managing environmental re-
mediation projects such as superfund and leaking underground storage tank
cleanups. This has resulted in the staff complement for ground water, solid
and hazardous waste regulation tripling from 107 positions in 1984 to 320 in
1991.

The agency has clearly experienced tremendous growth in personnel. How-
ever, we found that:

© The vast majority of PCA’s growth in both staffing and budget
resulted from new state and federal legislative initiatives, rather than
expansion of existing programs.

10 We adjusted for inflation using the GNP price deflator for state and local government purchases.
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Figure 1.3: PCA Expenditures by
Division, 1990
Air Quality
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Table 1.2: Staff Complement, By Division, FY 1984-91

1984 1985 1986 1987 . 1988 1989 1990 1991

Water Quality 151.0 166.0 180.0 176.0 - 180.0 180.0 187.3 198.3
Air Quality 59.0 62.0 66.0 65.0 72.0 72.0 94.0 105.0
Solid/Hazardous Waste 107.0 154.0 197.0 195.0

Ground Water/Solid Waste 137.0 137.0 166.5 169.5
Hazardous Waste 107.0 125.0 148.0 150.0
Regional Operations 20.0 20.0 20.0 20.0 21.0 21.0 24.0 24.0
General Support 30.0 31.0 36.0 43.0 49.0 49.0 60.5 60.5
TOTAL AGENCY 367.0 433.0 499.0 499.0 566.0 584.0 680.3 707.3

NOTE: Complement as of October 1990.

The decade of the 1980s marked the passage of a number of new environmen-
tal initiatives, many of which resulted in staffing increases for PCA. In 1983
the agency received a major increase in funding and staffing with the passage
of the state superfund act.!! The superfund act established an environmental
cleanup fund that allows the state to take independent actions to clean up haz-
ardous waste sites. The fund is financed through taxes on hazardous waste
generators and through general fund appropriations. The state superfund act
was the beginning of a trend in finding new and innovative ways to finance en-
vironmental cleanups. PCA currently funds 57 positions from the state super-
fund and 33 from the federal superfund.

11 Minn. Laws (1983), Ch. 121.
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In 1984, the Legislature established the waste tire program. This program is-
sues licenses and permits for waste tire transporting, storage, and processing
and administers a waste tire abatement program. It has a complement of 11
staff funded by the proceeds of a $4 fee on motor vehicle transfers.

In 1985, the Integrated Ground Water Information system was established to -
be a central repository for ground water quality data. Originally funded from
the federal Clean Water Act grant, the 1989 state Ground Water Protection
Act appropriated general fund dollars to administer the program.

In 1986, the agency began a property transfer program that responds to busi-
ness and individual requests for environmental histories on property transfers.
The program is financed by the environmental fund; fees are charged to par-
ties requesting the service and deposited to cover the cost of the program’s
eight staff.

The 1987 Legislature authorized the Department of Revenue to collect a pe-
troleum tank release cleanup fee. This fee currently funds 20 staff in the Haz-
ardous Waste Division to regulate storage tanks and to oversee tank cleanups.
The division’s federal funds, primarily from the federal leaking underground
storage tank program, have also dramatically increased, currently paying for
60 full-time positions and 15 student workers. New fees charged to hazardous
waste generators and treatment, storage, and disposal facility annual permit
fees also pay for 29 positions.

The Legislature also passed the Clean Water Partnership Act in 1987.12 PCA
received 4 state positions in 1988 and recently received funding for 19 addi-
tional federal positions to address nonpoint source pollution.

In 1988 and 1989 the Legislature added 16 positions to the Air Quality Divi-
sion for a vehicle emissions inspection program. This program will be funded
through a fee, not to exceed $10, paid by the vehicle owner.'

Along with the agency’s growth during the 1980s came an increase in staff
turnover. Turnover increased in 1990. Table 1.3 shows staff turnover in fiscal
year 1990 by division and job type. Turnover was a particular problem in the
Ground Water and Solid Waste Division (over 39 percent) and Hazardous
Waste Division (27 percent). Most of the turnover is due to transfers within
PCA and to other state agencies rather than staff leaving to take jobs in pri-
vate industry. Turnover was cited as a problem by almost all of those regu-
lated by PCA, since it results in delays and sometimes inconsistencies in

dealing with the agency. We discuss turnover in more detail in Chapters 4 and
5.

12 Minn. Laws (1987), Ch. 389.

13 'The current positions are paid for by a loan from the Motor Vehicle Transfer Fund, which will be re-
paid once the program begins operation.
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Table 1.3: Turnover in Staff, FY 1990

Water Air Hazardous

Quality Quality Waste

Managers — — 1
Supervisors — — 1
Project Leaders/Managers - - 4
Engineers 7 1 3
Hydrologists 3 — 4
Pollution Control Specialists 18 2 15
Other Professional 3 3 1
Clerical 6 3 2
Total Turnover 37 9 31
Total Positions Beginning

of Fiscal Year 177 74 115
Percent Turnover 20.9% 12.2% 27.0%

Ground Water

& Solid Waste

—
ol onwao!

(4
N

145

37.2%

NOTE: We defined turover as any change in position that resulted in the employee leaving their cur-

. rent section of the organization.

Change in Financing

As we noted above, PCA has been financed by revenues from increasingly
varied sources. Prior to 1984, PCA’s budget came almost exclusively from the
state general fund and from federal program grants. Figure 1.4 shows the

change in positions financed from the general fund since 1983.

Figure 1.4: PCA Complement by
Funding Source, 1983-90

Number of Staff
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- The Legislature first authorized the collection of permit fees in 1983.1* Begin-

ning in 1986, PCA has seen a large increase in the staff financed by special
fees of various types. The fees are deposited into designated revenue ac-
counts and generally are appropriated back to the agency.

Many permittees expressed concerns to us about the growth in permit fees.
Fees now fund about 10 percent of the air quality division staff, 15 percent of
the water quality staff, 2 percent of ground water and solid waste staff, and 15
percent of the hazardous waste division staff.

The Legislature has increasingly adopted the concept that “the polluters
should pay” for the costs of regulation instead of financing regulation through
general revenues. Given this concept, we have suggestions for changes in the
way fees are set in later chapters.

Koch Refinery Gift

As we have indicated, PCA has benefited from new and innovative funding
sources. However, one recent innovation causes us some concern. One of
the state’s largest air emission sources, Koch Refinery, is planning to make sig-
nificant and costly changes in its production process and air pollution control
equipment that would require a modification of its air quality permit. Koch
volunteered to give PCA a gift of $300,000 so that PCA can expeditiously re-
view its permit application. PCA’s board reviewed the gift and approved it by
an 8-1 vote at its August 1990 meeting. PCA will use the gift to hire consul-
tants to review certain tests required to establish the new permit conditions.
PCA staff claim that they will be unable to review the permit modification ap-
plication and the required environmental impact statement in a timely manner
without additional staff.

We believe that accepting large gifts from permittees for the purpose of expe-
diting permit review is bad public policy for several reasons. Koch will be re-
ceiving preferential treatment from the agency that most permittees do not
have the resources to buy. While it is understandable that Koch would want
and need timely review of its permit application, “volunteering” to fund PCA’s
permit review sets a bad precedent. The potential exists that permittees’ ap-
plications could be held up by the agency if they do not “voluntarily” donate
funds. This process also presents the possibility for the agency to fund items
that the Legislature has explicitly chosen not to. The agency is also vulner-
able to the public perception that the donor of funds is “buying” the permit.
We expect, given this precedent, that other large firms that need timely review
of permit applications will find themselves “volunteering” gifts.

The agency is sensitive to the questions about the propriety of the gift and it
took several actions to try to ensure that the permit action will be unbiased by
it. For example, agency managers set up an escrow agreement to administer
the funds, held meetings with interested citizens and board members, and con-
ferred with legislators and others before seeking board approval. Nonethe-

14 Minn, Laws (1983), Ch. 301, Section 113.
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lesé, in our opinion, state regulatory agencies should not accept gifts from
those they are responsible for regulating.

It seems to us that the underlying problems in this case are the permit backlog
and delay (discussed in the next chapter on the Air Quality Division) and a
permit fee that might not properly capture the costs of permit reviews. As we
discuss more fully in the next chapter, the cost of permitting and regulating
Koch is not recaptured through the permit fees the company is paying. If
funding is the problem, the agency needs to make its case in legislative appro-
priation hearings for increased fees or general fund appropriations, rather
than cutting deals with the regulated entities. We believe that PCA should re-
turn the gift and seek alternate financing for Koch’s permitting from the Leg-
islature. However, that may not be practical at this time. We also believe that
this is a practice that state regulatory agencies should not be engaged in. We
recommend:

©® The Legislature should amend Minnesota Statutes §116 to prohibit
"PCA from accepting gifts from parties that it regulates.

ROLE OF THE PCA BOARD

Aside from the Legislature, the nine-member, part-time PCA Board is *
Minnesota’s chief policy-making body for pollution control. In fact, state law

“defines the Pollution Control Agency as the board, not as the commissioner

and staff. As a result, almost all agency actions must be approved or explicitly
delegated by the board. Legislators asked us to consider whether the PCA
board was still needed. In order to address this, we interviewed current board
members, past and current commissioners and agency managers, and a variety
of representatives of regulated entities about what they thought of the board
process.

The 1967 Legislature created the citizens board largely as a check against the
power of the Governor or PCA commissioner. The Legislature wanted to
strengthen and consolidate the state’s pollution control activities, but it also
wanted to guard against excessive regulation. :

Other States’ Organizational Structure

’Many.states besides Minnesota have boards that oversee state pollution con-

trol, but we are unaware of any that have authority comparable to that of
PCA."> A common model in other midwestern states is to have a board or
boards to review and approve administrative rules.

15 We were unable to find literature discussing the organizational structure of pollution regulation in all
50 states, although we discussed the issue with EPA officials, and reviewed literature discussing the issue
and state statutes from selected states. In addition, we talked to a current PCA board member who has con-
ducted research on citizen boards in other states. See Marcia Gelpe, “Citizen Boards as Regulatory Agen-
cies,” Urban Lawyer 22, no.3 (Summer 1990): 451-483.
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Illinois has three executive agencies that deal with environmental regulation.
The Hllinois Environmental Protection Agency (IEPA) issues permits, takes
enforcement actions, and recommends emission and effluent standards to the
Pollution Control Board. The Pollution Control Board consists of seven
members who actually set standards through the rulemaking process. The
board, which has its own staff, also functions as an administrative apellate re-
viewer of IEPA actions. The Department of Energy and Natural Resources
serves in a planning and environmental coordination role, much like the State
Planning Agency in Minnesota.

Indiana has both an air quality and a water quality board, staffed by the
agency, that establish administrative rules. The Indiana Environmental Pro-
tection Agency issues the permits and takes enforcement and other actions.

In Michigan, the Department of Natural Resources (DNR) oversees water,
air, and solid waste programs. A seven-member bi-partisan Natural Re-
sources Commission oversees the DNR and appoints the director. However,
the director is responsible for taking enforcement actions. The commission
hears permit appeals for all types of permits. A six-member Water Resource
Commission establishes surface and ground water quality standards and issues
all water permits. Three members of the commission are state department
heads and three are executive appointees. An 11-member Air Pollution Con-
trol Commission sets ambient air quality standards and emission levels and is-
sues permits. The commission consists of a toxicologist, two industry
representatives, two local government, and one organized labor representa-
tives, two public members, and three state agency heads.

Wisconsin’s air, water, and solid waste pollution control efforts are vested en-
tirely in the Department of Natural Resources. The DNR issues permits, col-
lects fines, and takes enforcement actions other than litigation. Wisconsin’s
Natural Resources Board adopts policy and conducts rulemaking,

How Does the Board Conduct Business?

The board normally meets for two days per month. In recent years the board
has developed a committee structure to consider upcoming board issues in a
less formal setting. The board has committees for air and water quality,
ground water and solid waste, hazardous waste, radioactive waste, and envi-
ronmental policy. Board committees generally meet on the day before the
regular board meeting. Although the committees have no formal role in
board deliberations, controversial items are almost always discussed in commit-
tee before being brought before the whole board. The board’s formal meet-
ing normally is held on a Tuesday and it generally lasts all day. The board
sometimes has additional special meetings to consider other items.

The agenda for committee and board meetings is generally set by staff, al-
though board members frequently request that certain items be included. Per-
mittees and other affected parties can also request to be heard by the board.
Issues are brought to the board by staff in the form of “board items.” Board
items are background memoranda describing the issue before the board, the
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recommended staff decision, and the rationale for the recommendation.

Board members receive packets containing several hundred pages of board
items approximately one week before board meetings. During fiscal year

1990, PCA staff brought 181 items before the board for formal decisions. In
addition, staff presented 230 items for information, for committee review, or
to respond to individual member requests. In most divisions, the number of
items brought before the board represents a relatively small portion of total di-
vision actions taken. For example, the Air Quality Division told us that about
five percent of its permit actions and ten percent of enforcement actions

came before the board during 1989.16

Most board items are voted on. Previous commissioners and current board
members estimated that well over 90 percent of board actions followed staff
recommendations. Sometimes the board does amend staff proposed resolu-
tions, but there is no real effort to establish or follow precedents or to articu-
late the reasons for not following staff recommendations. As a result, some
staff said they got conflicting messages from the board. Some regulated inter-
ests also reported what they perceived as inconsistent board actions.

Each year, the board formally delegates certain responsibilities to the commis-
sioner and staff. For example, the board has delegated to the commissioner
the authority to issue notices of violation and to issue most permits. However,
staff often bring delegated items to the board if they are likely to be controver-
sial. The delegation agreement requires matters to be raised at a board meet-
ing if “an affected or interested person requests.”

Board members and staff told us that policy is largely made on a case-by-case
basis. According to current and former managers, the board has been more in-
terested in the application of policy to particular cases than in discussing the
issues and implications of rulemaking. While the board spends considerable
time discussing specific cases, :

@ The board spends little time discussing broad strategic issues.

For example, the board rarely considers overall strategies to improve the effec-
tiveness of the agency’s enforcement and permitting efforts, or looks at the
relative health risks of pollution problems addressed by various PCA divisions.
It would be difficult for the board to devote significant time to strategic discus-
sions without reducing the rest of its workload. Board members told us that
the demands of current PCA meeting agendas are already formidable. One
exception to this general finding is the efforts of the Environmental Policy
Committee and a taskforce of regulated parties to develop an improved per-
mitting process. This group recently put together a brochure explaining the
permitting process and its requirements.

16 Al stipulation agreements must go through the board.



16

useful forum
for discussing
difficult
environmental
issues.

The board is a

POLLUTION CONTROL AGENCY

Reasons to Keep the Board

We discussed the PCA Board with representatives of both environmental ad-
vocacy and business interests. Within both groups, most of the people we
talked with think the board serves a useful purpose. In fact, it appears to us
that:

© The PCA Board’s strongest advantage is that it provides a forum for
discussion of difficult issues with widespread impacts.

Business representatives told us that no state agency affects their companies
more than PCA. Environmental regulation significantly affects business
owners’ costs and operating methods. Most of the business representatives
we talked with preferred having a board rather than leaving decisions solely to
staff. Environmental advocacy groups believe that the board process offers a
forum for their views. The process allows board members to make decisions
based on many factors, not just the technical recommendations of staff.

Another benefit of the board cited by many was that it served as a buffer for
both the Legislature and PCA staff in difficult and controversial environmen-
tal decisions.. The board process shifts final responsibility for controversial de-
cisions from staff to the board, which some people told us reduces staff
burnout.

There was general agreement that the board process results in better staff
work. Before making decisions, the board listens to the viewpoints of various
groups, including staff. Because most board members are not technical ex-
perts, staff and other interested groups must present their arguments in clear
terms to persuade the board. Some members told us that this makes debates
on controversial issues more understandable to the general public.

A final advantage claimed for the board is that it brings an independence to
decision making that staff lacks. Agency staff may have narrow or technical
perspectives or may act in the interest of the agency, rather than the public.
In contrast, citizen boards are intended to provide independent, common
sense approaches to regulation. Board members have no direct ties to the bu-
reaucracy; for example, the commissioner is not a board member, and state
employees cannot be board members. The board has authority to participate
in the agency’s budget process, but usually has not played an active role.

Reasons to Eliminate the Board

It is the exception rather than the rule for executive agencies in Minnesota
state government to report to a governing board. In our view, the primary dis-
advantage of the PCA's structural arrangement is that:

@ The presence of both a staff and board weakens accountability.
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First, parties affected by PCA decisions are not sure who is in charge. The
board makes final decisions on most important matters, but many interested
parties work extensively with staff before these decisions occur. Some indus-
try representatives told us that PCA staff try to anticipate the response of
board members to their technical recommendations, thus tainting the objectiv-
ity of these recommendations. Likewise, board members justify some actions
by saying that they merely followed the advice of staff.

Perhaps more important, having a board may weaken public accountability by
creating a buffer between the Governor and agency staff.l” Because PCA
members serve staggered terms, a new Governor has limited impact over the
board’s composition and policies early in a four-year gubernatorial term. The
PCA commissioner appointed by the Governor may have views that differ sig-
nificantly from the board’s. In fact, one former commissioner told us this has
occurred. '

Several board members also noted that the commissioner and staff were not
directly accountable to the board, which has created problems in the past.
They noted that it made the board less able to shape the agency’s agenda.
Several suggested that accountability would be improved if the commissioner
was appointed by the board rather than the Governor. In contrast, several for-
mer commissioners felt that if a board is necessary at all, the commissioner
should be a member and perhaps chairman.

Some people told us that legislative changes since 1967 have reduced the
need for a board. In its early years, the board was the primary venue for ap-
peals for people who felt they had been wronged by the regulatory process.
Since that time, however, the Legislature has created an Office of Administra-
tive Hearings to consider contested cases. The PCA Board authorizes con-
tested case hearings and ultimately decides whether to accept the
recommendations from them. Nevertheless, the presence of the Office of Ad-
ministrative Hearings makes the PCA Board’s appellate role less necessary
today than it was in 1967.

Another disadvantage of the board is the time required by staff to prepare for
and attend board meetings. Some current and former PCA managers told us
that the time required to prepare for meetings is not justified by the board’s
eventual impact on decisions.’® We asked PCA administrators to estimate the
amount of time their staff devoted to board activities in the past year. Based
on their best estimates, PCA staff spent about 11,000 hours (or about six staff-
years) on activities that would not have been done without a board. Much of
this time is spent by the agency’s top supervisors and management. Many cur-
rent and former managers commented that the board process drives the
rhythm of the agency’s activity. A board meeting occurs, then agency manag-
ers have a week or two to carry out their normal responsibilities before they
begin to prepare for the next board meeting.

17 State Environmental Management: Case Studies of Nine States (New York: Praeger, 1973), 64-5.

18 According to both staff and board members, it is relatively uncommon for the board to overrule staff,
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The board also causes delays in PCA actions. Actions requiring board ap-
proval usually take two to three months longer than other actions. Many is-
sues are discussed in committee for one or more months before being taken

to the full board. Although we discuss problems with agency timeliness later
in the report, we think the board approval process is only one of many contrib-
uting factors,”

Finally, the strength of the board depends on the quality of its members, and
many people we interviewed expressed concerns about appointments. Some
people told us that staff provide a check on the board, rather than vice versa
as the Legislature originally intended. While people should not be required
to have special expertise to serve on the board and the appointees should be
broadly representative of the public, the board’s work involves complex legal
and technical issues. Even with good background materials from PCA staff,
part-time board members may feel overwhelmed by their workload. It is likely
that the workload will increase and become more technical in the future.
Board members also told us that their jobs were complicated by the fact that
there is little orientation to the board for new members, nor is there a formal
statement of the board’s role and purpose. Board members learn about the
board and the agency by attending board meetings, rather than through
written statements of purpose or orientation sessions. As a result, it is possi-
ble that board members can have a number of views on what the proper role
of the board is.

Conclusions

Although the PCA Board delegates many of its authorized duties to staff, it in-
frequently addresses strategic issues and is nearly overwhelmed by its current
agenda. There are several possible ways to address the workload of the

board. The board could be made full-time (like the Public Utilities Commis-
sion, for example), though it may not be possible to get a broad cross section
of membership if the job required a full-time commitment. Alternately, as sev-
eral other states have done, there could be several boards with each focusing
on just one issue area. The advantages of a more limited scope of decision
would be better familiarity with the issues and less of a time demand on mem-
bers. The disadvantage is a fragmentation of decision making authority and a
lack of consistent overview of all agency activities. Another alternative is that
the board could not consider some items that it currently spends time on. The
board could delegate more items to staff or the Legislature could reassign
some of the board’s current statutory role to the commissioner. Several peo-
ple told us there are additional items the board could delegate to staff, but
board members are reluctant to delegate more. We recommend:

@ The Legislature should authorize the commissioner, rather than the
board, to conduct more activities than the board currently delegates,
including superfund requests for response actions, stipulation
agreements, and certain rule making.

19 The board acts on a relatively small portion of PCA activities, and the board delays are minor com-
pared to the total length of some processes for permitting and enforcement.
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We believe the best form of organization would retain the board’s quasi-appel-
late function, but give the commissioner the responsibility for taking most ac-
tions except for major rulemaking.?’ Any decision of the agency would be
appealable to the board within a set period of time after the commissioner
took action.?! This would retain the board scrutiny of agency actions and
allow interested parties to appeal agency decisions without going through a
contested case proceeding or to court, but it would make the lines of permit
and enforcement action decision making clearer.

In our view, the board’s first priority should be the establishment of overall
strategic policy for pollution regulation, and hearings on individual cases
should have lower priority. Thus, we recommend:

e The board should focus more of its efforts on overall policy and
evaluation of agency effectiveness, and less on individual case review.

We think that it would be extremely helpful if the board would develop a state-
ment of its role and purpose and work with agency staff to develop informa-
tion packets for new board members. We believe systematic annual reviews

by the board of how well the agency is carrying out its strategic plan for pollu-
tion regulation would also be helpful. Although we believe the board should
be more active in overseeing the agency’s operations, the board should resist
the temptation to be overly involved in agency day-to-day operations.

In addition to considering how the board could operate more effectively, we
also considered whether it makes sense to continue having a PCA Board. We
concluded that empirical analysis alone does not suggest a clear answer.
There are advantages and disadvantages to the current organizational struc-
ture and deciding whether the board is still needed depends on how one evalu-
ates the tradeoffs between them. Moreover, it is difficult to evaluate the
advantages and disadvantages of the board structure. For example, the co-ex-
istence of a policy board and an executive agency provides citizen oversight of
staff decisions and a forum for discussions among stakeholders. However,
these hard-to-measure benefits must be weighed against the costs, confusion,
and reduced public accountability that can result. We think the Legislature
should periodically discuss these tradeoffs and assess the costs and benefits of
having a board. We do not think, however, that it is sufficient to conclude
that having a board is “a good thing.” Advocates of having a board should
press to ensure that the board focuses its attention on the most significant is-
sues and operates as an effective decision making body.

20 The board currently exercises its review of staff decisions before actions are taken because they are the
body authorized by statute to act.

21 A procedure for permittees and interested parties commenting on public notice to waive appeal would
be necessary so as not to delay the issuance of non-controversial permits. Alternatively, the commissioner’s
action could be made final immediately, avoiding the potential delay on controversial actions. This would
require the board to establish more formal procedures for hearing appeals and would also establish prece-
dents for guiding future commissioners’ actions.






Chapter 2

= innesota companies emit more than 500,000 tons of air pollutants
each year. These emissions pose health risks, contribute to acid rain
and ozone depletion, and are unsightly. We asked:

@ Does Minnesota collect enough information on air emissions?

e How often does PCA conduct inspections of air polluters, and what
types of enforcement actions does it take?

© Do all of Minnesota’s large air polluters have permits, and does PCA
operate an efficient permitting program?

To address these questions, we interviewed PCA staff and representatives of
private industry. We analyzed summary data from PCA's information systems,
reviewed a sample of 23 violations issued by PCA, surveyed PCA permit engi-
neers about their backlog of permit applications, and accompanied staff on a
routine inspection. To better understand the views of regulated facilities, we

_surveyed a systematic random sample of facilities issued air quality permits

during the past five years. Three-fourths of the organizations in our sample
responded, and Appendix A contains a summary of survey responses.! Al-
though vehicles account for a substantial portion of Minnesota’s air pollution
problems, our study focused primarily on stationary sources of pollution be-
cause these have been the focus of PCA's past regulation.

Overall, we conclude that PCA does not collect enough information to ade-
quately determine ongoing compliance with air quality regulations. PCA col-
lects too little data on actual emissions and should conduct more inspections.
Although the Air Quality Division has developed a more aggressive enforce-
ment program in recent years, it still places too much emphasis on dust and
visible emissions, while some higher risk emissions have been subject to little
ongoing oversight. PCA has a substantial backlog of air quality permit applica-
tions and could issue permits more efficiently by changing some internal pro-
cedures and updating state air quality rules. Although PCA has issued

permits to many previously unpermitted facilities in recent years, there remain

1 We drew our sample from the 710 organizations issued permits from January 1985 to August 1990. We
mailed 361 surveys; 12 were returned with incorrect addresses. Of the remaining 349, we received 261 re-
sponses.
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hundreds of Minnesota companies that should have air quality permits but do
not.

REGULATORY FRAMI

WORK

The federal government began allocating funds to states for air pollution re-
search and staff training in 1955. Congress passed the original Clean Air Act
in 1963, but states and automobile manufacturers were slow to implement its
provisions. As a result, Congress passed sweeping amendments to the Clean
Air Act in 1970 at about the time the federal En-
vironmental Protection Agency (EPA) was cre-
ated. To address pollution-related health prob-
lems, the amendments required EPA to set
uniform national air quality standards with a
“margin of safety.” EPA established “ambient”
(or atmospheric) standards for the six most com-
mon air pollutants (called “criteria pollutants”),
listed in the box at right.?

Under the Clean Air Act amendments of 1970 and 1977, the federal regula-
tions governing a stationary pollution source depend on whether the source is
(1) in a geographic area that is in compliance with ambient standards, and (2)
a source that existed in 1970 or a new source. Figure 2.1 shows the standards
that various types of sources must meet. Federal regulations apply to sources
whose uncontrolled emissions exceed certain thresholds. For example, all
new facilities with the “potential to emit” more than 250 tons of criteria pollu-
tants a year are subject to federal standards.? State regulators calculate the

Figure 2.1: Federal Air Pollution Control
Requirements

1.  New (or substantially modified) sources wishing to locate in areas in
compliance with federal standards must install “best available control
technologies" and cannot contribute to significant degradation of existing
ambient air quality.

2. New (or substantially modified) sources wishing to locate in areas
not in compliance with federal standards must install technology con-
sistent with the “lowest achievable emissions rate.”

3. Existing sources must meet limits established by each state in a “state
implementation plan.” State plans must ensure compliance with federal
ambient air standards.

Source: U.S. Clean Air Act.

2 BPA originally developed standards for a seventh pollutant (hydrocarbons), but the standards proved
difficult to monitor and enforce.

3 Industries in one of 28 categories that have potential emissions greater than 100 tons a year are also
subject to federal regulations. In areas not in compliance with federal ambient standards, all sources with
potential emissions exceeding 100 tons a year must meet federal requirements.
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potential to emit using conservative assumptions (such as non-stop, year-
round operation) unless air quality permits have federally enforceable limits
on hours of operation or materials used.

All hazardous pollutants other than the common criteria pollutants are typic-
ally referred to as “air toxics.” In 1989, Minnesota manufacturers released at
least 59 million pounds of toxic chemicals into the air.* Federal standards
exist for only eight of the hundreds of toxic air pollutants, so states have as-
sumed responsibility for most air toxics regulation.” However, the Clean Air
Act amendments passed by Congress in 1990 require EPA to regulate 189 air
toxics, require toxic emitters to install better pollution control technology, and
mandate EPA to develop additional restrictions based on health risk assess-
ments.

The 1990 Clean Air Act amendments are the first major federal air pollution
legislation since 1977. In addition to new limits on toxic emissions, the amend-
ments require: new vehicle tailpipe emission limits, reductions in sulfur diox-
ide by Midwestern coal-fired utilities (thus reducing acid rain), and the
addition of oxygenated fuels (such as ethanol) to gasoline in cities with carbon
monoxide problems.

Supplementing federal regulation, Minnesota has had its own regulation of air
pollution for more than two decades. In 1967, the Minnesota Legislature au-
thorized the new PCA to recommend state air quality standards, which PCA
implemented two years later. Today, EPA delegates responsibility for most
federal air regulation programs to states and provides them with grants to op-
erate programs. Minnesota’s federal grant represents about one-third of
PCAs air quality budget. Minnesota rules require air emission sources to ob-
tain, permits from PCA before constructing, modifying, or operating their facil-
ities. The rules exempt certain small sources from permit requirements,
notably sources with potential emissions of less than 25 tons per year.
Minnesota’s rules contain ambient standards (some are more strict than fed-
eral standards), emission standards, and, to a lesser extent, technology stan-
dards for pollution control equipment.

One of the goals of the 1970 Clean Air Act amendments was nationwide com-
pliance with federal ambient air standards by 1975. Congress has extended
this deadline several times due to widespread noncompliance. The Clean Air
Act prohibits construction of large new emission sources in regions that do
not comply with federal air quality standards, known as “nonattainment

4 Minnesota Department of Public Safety, 1989 Toxic Chemical Release Inventory (September 1990), 11.
The total only includes emissions from companies with 10 or more employees, and the data is self-reported.

5  The eight toxics regulated under the National Emission Standards for Hazardous Air Pollutants
(NESHAP) of the Clean Air Act are asbestos, benzene, beryllium, coke oven emissions, inorganic arsenic,
mercuty, radionuclides, and vinyl chloride.
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areas.”® Companies locating or expanding in nonattainment areas require
more permit-related testing and paperwork than do other companies, thus in-
creasing state workloads.

All parts of Minnesota currently meet federal ambient standards for ozone
and nitrogen oxide.” Figure 2.2 summarizes Minnesota’s current nonattain-
ment areas for carbon monoxide, lead, sulfur dioxide, and particulates. The

Figure 2.2: Areas of Minnesota Not in Compliance
with Federal Ambient Air Standards

Carbon monoxide: Twin Cities metropolitan area, St. Cloud, Rochester, and
Duluth

PCA staff believe that the vehicle emissions testing program starting in
1991 will bring the Twin Cities area into compliance. There have been no
recent ambient violations in St. Cloud and Rochester, and EPA intends to
redesignate these areas as compliant with federal standards. PCA staff
believe the Duluth violation was an isolated problem related to highway
construction, but EPA staff think the problem may be more widespread.

Sulfur dioxide: Twin Cities metropolitan area

Refinery emissions caused most of the violations several years ago. PCA
staff told us there have been no recent violations and they have been try-
ing to get EPA to redesignate this nonattainment area for more than five
years. EPA has tabled action on this SIP revision pending resolution of a
federal district court case regarding stack heights that can be used for air
modeling purposes (the case does not involve a Minnesota company).

Fine particulates:* St. Paul, near Mississippi River

The problems were caused mostly by barge traific; PCA is developing pro-
posals to address the problem.

Total suspended particulates (TSP): Numerous parts of the state

EPA no longer regulates total suspended particulates, but it will not lift
nonattainment status on areas with past problems until PCA promulgates
rules for fine particulates. Cities that had primary violations of TSP stan-
dards are Minneapolis, St. Paul, St. Louis Park, and Duluth. Lesser vio-
lations were recorded in parts of Anoka, Hennepin, Ramsey, Washington,
Dakota, St, Louis, Koochiching, and Goodhue counties.

Lead: Some or all of Dakota County

EPA and PCA are still discussing how to define the noncompliant area.
Most of the ambient air problems are caused by a smelting company.

*Fine particulates" are dust particles smaller than 10 microns.

6 Inpractice, companies have been able to locate in these areas by reducing their size or accepting limits
on operating hours.

7 Actually, the state has “unclassified” attainment status for ozone. This means that there were some
past violations of federal standards that were not significant enough for EPA to subject Minnesota compa-
nies to stricter standards.
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Clean Air Act requires each state with nonattainment areas to submit “state
implementation plans” (SIPs) for EPA approval that demonstrate progress
toward compliance. The SIP is an ongoing compilation of state rules, permits,
and enforcement actions.2 Unfortunately, there has been considerable ten-
sion between EPA and PCA regarding Minnesota’s SIP, resulting in some per-
mit delays and lost staff time. EPA administrators admit that their past actions
on SIP modifications have been too slow, sometimes taking several years. But
EPA staff also told us that PCA staff turnover and Minnesota’s lengthy rule
making process have contributed to delays.

IZATION AND STA

Figure 2.3 shows the organization of PCA’s Air Quality Division. The Regula-
tory Compliance Section issues permits to stationary pollution sources and en-
forces the terms of these permits. Because of public concerns about waste
incinerators, the section has a separate unit that issues and enforces waste in-
cinerator permits. However, for the most part, the tasks of incinerator staff
are the same as other permit and enforcement staff in the division.

Figure 2.3: Organization of PCA’s Air Quality Division
DIRECTOR
REGULATORY COMPLIANCE PROGRAM DEVELOPMENT AND
SECTION AIR ANALYSIS SECTION
| Enforcement Unit ‘ —1  Monitoring Unit
HEE - || Mohile
Permits Unit Sources Unit

Waste Incineralor Program

‘ﬂ Unit " | Development Unit

8 The federal SIP for Minnesota includes citations of many rules that have since been revised. PCA staff
have been trying to get EPA to clarify which rules are part of the SIP.
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Staff in the Program Development and Air Analysis Section oversee ambient
air monitoring, conduct technical studies, and write rules. To help regulate
carbon monoxide emissions from vehicles, they also issue “indirect source per-
mits” to builders of developments expected to generate large amounts of
traffic. PCA recently created the Mobile Sources Unit to oversee the Twin
Cities metropolitan area’s vehicle inspection and maintenance program. PCA
has hired a contractor to conduct annual inspections of vehicles, starting in
mid-1991.° |

Figure 2.4 identifies the functions of individual staff in the division. The state
general fund pays for about one-third of the division’s positions, and the fed-
eral air quality grant pays for another one-third. The amount of the federal
grant has not increased in the last 10 years. Permit fees support an additional
11 positions. The vehicle inspections program is funded by a loan from
Minnesota’s motor vehicle excise fund that must be repaid from fees charged
to vehicle owners. A stipulated penalty levied against Koch Refinery pays for
three staff who operate an ambient monitoring network in the area near the
refinery. Other revenue sources include the Legislative Commission on Min-
nesota Resources (two positions), the state superfund (one position), the Met-
ropolitan Airports Commission (one position), and the motor vehicle excise
tax used oil fund (one position).

Number of
Staff

1
1
3

10

Figure 2.4: Air Quality Division Staffing

Division director
Assistant Division director
Clerical staff (includes 1 supervisor)

Regulatory Compliance Section

Manager of Regulatory Compliance Section

Clerical staff (includes 1 supervisor)

Head of Enforcement Unit (supervises 10 non-incinerator enforcement staff in central office)

Central office enforcement staff (6.4 FTE do “general” enforcement of stationary pollution sources;
1.0 FTE administer the state’s NESHAP program, primarily oversight of asbestos removal; 1.0

FTE responds to complaints and enforces open burning rules; 1.0 FTE maintains the section’s in-
formation systems; 0.4 FTE enforces rules governing tampering with vehicle emission control
equipment; 0.2 FTE reviews and compiles continous emission monitoring data from companies)

Regional enforcement staff (Rochester and Duluth offices)

Head of Waste Incinerator Unit (supervises 6 staff who issue and enforce municipal, medical, and
other incinerator permits)

Engineers who issue incinerator permits and write incinerator rules (currently, about 0.7 FTE
work on rules) v

9 The Twin Cities area is one of the last large metropolitan areas in the nation to implement an annual
vehicle emissions inspection program.
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12

0.5

Figure 2.4: Air Quality Division Staffing, continued

Regulatory Compliance Section, Continued
Staff enforce incinerator permits
Engineer is conducting a LCMR-funded study of medical waste incinerators

Head of Permits Unit (supervises 12 staff who issue permits to non-
incinerator air pollution sources)

Permit engineers (8.5 FTE issue permits to stationary air pollution sources; 2.0 FTE review stack
tests; 0.5 FTE administers the continuous emissions monitoring quality assurance program; 0.5
FTE reviews emissions data from nuclear power plants; 0.5 FTE works on rules)

Program Development and Air Analysis Section

Manager of Program Development and Air Analysis Section

Clerical staff (includes 1 supeNisor)

Head of Air Quality Monitoring Unit (supervises 17.5 staff who monitor ambient air conditions)

Members of the “air monitoring team” (sample collection and analysis, lab monitoring, equip-
ment repair; 2 of the 6 staff work on air toxics)

Staff does air monitoring in northeastern Minnesota
Staff maintains the ambient air database
Staff analyze ambient data and issues reports on monitoring equipment

Quality assurance staff (1 does quality assurance checks on criteria pollution ambient monitoring;
1 does instrument calibrations for ambient air monitors; 1 reviews company-submitted air quality
reports, assesses landfill air quality, and does quality assurance for acid rain monitoring)

Staff collect and analyze data from an air monitoring system near Koch Refi'nery in Pine Bend

Acid rain staff (1 team leader, 1 person who operates ambient monitors, 1 aquatic expert, and
1 data analyst

Head of Mobile Sources Unit (supervises 6 staff who work on issues related to vehicle emissions)

Staff work on the new vehicle inspection and maintenance program (1 team leader, 1 consumer
advocate, 1 person developing training and a newsletter for auto mechanics)

Staff is doing a baseline study of carbon monoxide emissions (required by EPA)

Staff issue indirect source permits for large developments that will generate large amounts of
traffic

Head of Program Development Unit (supervises 15 people who develop rules, collect data, and
work on special projects)

Air toxics staff (1 team leader; 1 LCMR-funded staff person who is studying dioxin near Elk River
and emissions from waferboard facilities; 3 staff work on rules; 2 staff do risk assessments re-
lated to permit issuance)
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Staff

88.5

Figure 2.4: Air Quality Division Staffing, continued

Number of

Program Development and Air Analysis Section, Cdntinued

Staff revises and

Staff works with EPA to keep Minnesota’s State Implementation Plan up-to-date

Staff work on no

Staff do air quality modeling and review modeling done by companies’ air quality consultants
Staff person is writing rules governing sandblasting of lead paint on houses and bridges

Staff maintains the state’s “emissions inventory” (companies self-report their emissions to PCA

every two years)
TOTAL STAFF

Note: Staffing as of November 1990.

ise issues (1 represents PCA on issues related to the Twin Cities airport; 1 per-
son is a liaison with local governments and does noise monitoring and enforcement)

tracks air quality rules

To determine Stafﬁng changes over time, we reviewed division organization
charts and PCA personnel data. We found that:

® The division’s authorized complement increased from 72 in 1988 to
105 currently, with most of the increase devoted to new programs.

For example, the Legislature authorized 16 new positions for the vehicle emis-
sions inspection program during this time. The new incinerator permitting
and enforcement unit had a net gain of six positions, and the air toxics team in-
creased by five. In contrast, the number of non-incinerator permit positions
remained constant during this time, and the number of non-incinerator en-
forcement staff increased by just two.

Based on our review of organization charts, the Air Quality Division seems to
have had less staff turnover recently than other PCA divisions. Still, accord-
ing to our survey of organizations with air quality permits, 27 percent of re-
spondents said they have experienced problems in the past three years
because of turngver in the Air Quality Division.

One staffing issue that the 1991 Legislature should carefully consider is PCA’s
staffing for its vehicle inspection program. The Legislature has authorized 16
positions for the program, and PCA expects to fill them all by the program’s
scheduled start-up in July 1991.1° We found that: -

@ Most of the vehicle emissions staff are doing tasks other than those
originally authorized by the Legislature. ‘

10 As of January 1991, seven positions remain to be filled.
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The 1988 Legislature authorized four positions for the program, and PCA
asked the Legislature for 30 more in 1989. About half of the requested posi-
tions were for central office staff, and the other half were for “waiver officers”
at the region’s inspection sites. The 1989 Legislature approved 12 new posi-
tions for the purpose of placing one waiver officer at each of the inspection
sites.! PCA did not get legislative approval for the additional central office
administrative and enforcement staff it had requested. However, after the
1989 legislative session, PCA decided that it could not properly plan and oper-
ate the vehicle emissions program without more central office staff. Thus,
PCA required its inspection contractor to do the duties that it originally
planned to assign to its waiver officers. PCA has used all of the positions au-
thorized in 1989 for central office staff, although it hopes that at least two of
these staff can eventually serve as consumer advocates at inspection sites.'?

We think that the 1989 Legislature expected that newly-authorized staff
would work at inspection stations, not in the central office. Thus, PCA's cur-
rent use of staff is not consistent with legislative intent. While PCA may be -
correct in believing that its vehicle inspection program cannot succeed
without its current number of administrative staff, it has not yet convinced the
Legislature of this.> We recommend that:

® The 1991 Legislature should reconsider PCA’s staffing needs for the
vehicle inspection program, including a review of positions already
authorized.

TRENDS IN AMBIENT AIR QUALITY

Although PCA is the state’s primary regulatory agency for air pollution, it is
important to note that PCA’s control of the state’s air quality is limited. First,
until recently PCA did not extensively regulate mobile sources of pollution,
which account for much of the state’s carbon monoxide and air toxics emis-
sions. Second, ambient pollution levels depend on the types of fuels used, pro-
duction processes, and the health of the economy. PCA has little control over

11 The Legislature made the number of positions contingent on the number of inspection stations oper-
ated, with a maximum of 15 waiver officers. PCA decided to have 11 stations, so the appropriations bill au-
thorizes 11 waiver officers plus one supervisor. “Waiver officers” have authority to excuse some owners of
noncompliant vehicles from getting repairs, and inspect noncompliant vehicles for evidence of tampering
with emissions equipment.

12 The nine staff now funded by the vehicle inspection account are planning program implementation,
monitoring contractor activities, developing baseline carbon monoxide information for EPA, providing in-
formation to the public and vehicle repair technicians, and preparing program descriptions for EPA ap-
proval. Before program start-up, PCA will add central office staff to audit contractor performance, moni-
tor the quality of inspections, process data, and oversee companies that wish to test their own fleets of
vehicles. PCA also used the vehicle emissions account to pay for 10 person-months of work in 1990 for two
other staff. However, these two staff have not been able to devote the time to the program originally antici-
pated, and PCA expects that about eight person-months of work already paid for by the account will be

_ done later in 1991.

13 In February 1990, the division informed one member of the House Appropriations Committee of its
proposal to hire central office staff and have the contractor issue waivers.



30

air monitoring
equipment is
old and
unreliable.

Much of PCA’s

POLLUTION CONTROL AGENCY

these factors. Third, federal regulations have historically influenced air qual-
ity more than state regulations.

Nevertheless, the Clean Air Act made each state responsible for achieving
compliance with ambient standards, so it is appropriate to review recent pollu-
tion trends. PCA issued regular reports on air quality during the 1970s, but it
now does virtually no systematic analysis of air quality trends. PCA issued its
most recent trend report in 1982.

To assess Minnesota’s air quality, PCA operates 41 ambient monitors around
the state. According to staff, the present number of monitors is the lowest
number in 15 years, reflecting reductions due to operating costs.!* Most of
PCA's ambient monitors collect information on three or fewer criteria pollu-
tants.

Air monitors usually have a useful life of five to seven years.® We found that
half of Minnesota’s current monitors exceed seven years of age. The aging
equipment has resulted in frequent repairs and periods of unreliable data.
Staff told us that acceptable monitors should be operational no less than 90
percent of the time. During 1989, PCA’s sulfur dioxide monitors operated
properly 87 percent of the time, and nitrogen oxide monitors operated prop-
erly 80 percent of the time. PCA has provided EPA with a plan for replacing
aging equipment, but has not yet identified funding sources for many of the
proposed acquisitions.

Table 2.1 summarizes recent trends in air quality violations measured by PCA's
ambient monitors. Primary violations are those that endanger human health.
Most of the violations represent excessive pollution levels at a measurement
site over a period of 8 or 24 hours. The table does not document consistent
improvement or deterioration in air quality over the past few years, but it indi-
cates that carbon monoxide and particulates account for most of the detected
violations. Figure 2.5 shows trends in actual emissions from stationary
sources, as measured by periodic PCA surveys. The figure shows that sulfur
dioxide and particulate emissions declined in recent years, while nitrogen
oxide and carbon monoxide emissions did not change significantly.

PERMIT ISSUANCE

Minnesota law grants PCA broad authority to issue permits for facilities that
emit air pollutants. PCA may issue, extend, or deny permits “under such con-
ditions as it may prescribe for the prevention of pollution, for the emission of

" 14 The most recent EPA review of PCA’s monitoring program indicated that the number and location of

PCA's monitors meet federal standards. Also, the reduced number of PCA monitors has been offset by an
increase in company-operated monitors. PCA staff are responsible for quality control for both PCA and
company monitors.

15 U.S. General Accounting Office, National Air Monitoring Network Is Inadequate (Washington, D.C.:
November 1989), 24.
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Table 2.1: Minnesota Violations of Federal Prlmary
Ambient Air Standards, 1985-89
Number of Violations

1985 1986 1987 988 1989
Total éuspended particulates 5 8 11 23 6
Carbon monoxide 20 6 16 9 14
Ozone 0 0 0 2 1
Lead 0 1 0 2 0
Sulfur dioxide 0 0 2 1 0
Nitrogen oxides 0 0 0 0 0

Source: PCA Air Quality Division.

NOTE: For some pollutants, Minnesota has more restrictive primary standards than EPA. During this

five-year period, there were 21 occasions when state carbon monoxide standards were violated but

the federal standards were not. There were four state ozone violations and one sulfur dioxide viola-

tion.

Figure 2.5: Tons of Emissions
From Major Point Sources, 1976-86
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NOTE: Figure includes emissions inventories from companies emitting more than 25 tons of a
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air contaminants, or for the installation or operation” of emission facilities. '
The Air Quality Division issues permits for five-year periods, and state rules
require sources with permits to apply for permit reissuance at least 180 days
before the existing permit expires. Sources that have submitted timely applica-
tions for reissuance may continue to operate under an expired permit unless
the commissioner determines that the ?ermittee is not in compliance with the
permit or caused delays in reissuance.}’ Prior to 1985, sources obtained per-
mits for installation and operation of individual pieces of air pollution control
equipment. In 1985, PCA began issuing permits that covered all equipment at
a facility, and set a goal of issuing these “total” permits to all air quality permit-
tees by 1990.

To issue a permit, PCA engineers identify a source’s production processes and
pollution control equipment, its potential emissions under worst-case assump-
tions, and the need for additional pollution control equipment based on fed-
eral standards. For some permits, PCA staff calculate the impact of emissions
on ambient air quality through modeling techniques. Sources with potential
emissions of more than 25 tons per year must have permits, except as ex-
empted by state rules.’® Table 2.2 shows the number of permits issued, reis-
sued, or modified in recent years. In addition to these actions, staff approved
30 to 90 minor permit amendments each year.

Table 2.2: Air Quality Permits Issued, Reissued, or
Modified, FY 1986-90

1986 1987 1988 1989 1990

Permit actions* 143 195 105 132 135

Source: Air Quality Division Compliance Data System.

*Does not include minor permit amendments.

As of August 1990, 823 Minnesota emission sources had air quality permits.
Using the division’s information system, we determined that 710 of these
sources received their most recent permit between January 1985 and August
1990. Because permits last for five years, we assumed that most of these per-
mits are active. There were an additional 113 cases in which sources’ most re-
cent permits were issued before 1985, thus having passed their five-year
expiration dates. It is possible that each company with an expired permit had
submitted to PCA a timely application for renewal, thus qualifying the expired
permit for an extension. However, PCA does not formally notify companies
that extensions have been granted, nor does it have its own records of exten-
sions.!® Thus, it is unclear what portion of the permits older than five years
are still active.

16 Minn. Stat. §116.07, Subd. 4a.
17 Minn. Rules Ch. 7001.0160.
18 Minn. Rules Ch. 7001.1210.

19 PCA does send a letter to companies that acknowledges receipt of applications and asks them to con-
tinue operating under their existing permits. But the letter does not indicate whether the application was
timely or complete, nor whether the facility complied with the terms of their existing permit.
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We also found that:

© The division does not have a tracking system for permit applications
that meets the needs of management or regulated facilities.

The supervisor of the division’s permit unit maintains a handwritten, chrono-
logical log of permit applications and a separate log of dates when draft per-
mits passed his review. But these logs do not provide the division with
systematic means of determining the permit application backlog at a given
time, the amount of time applications have been under review, or the number
of applications that are at various stages in the application process. In addi-
tion, without a computerized tracking system, clerical staff are unable to in-
form permit applicants of the status of their applications. Thus, applicants
have to talk directly to the engineers working on their permits to determine
this. Of PCA’s four main divisions, the Air Quality Division has the most defi-
cient permit application tracking system.

‘We recommend that:

® PCA should develop a computerized tracking system that indicates
the status of permit applications.

Also, at the time permittees apply for renewals, PCA should formally deter-
mine whether the application was timely, thus qualifying the existing permit
for extension. Staff should annually provide the PCA Board with information
on the number of companies operating with extended or invalid permits.

Permit Backlog

An efficient permitting process is important for several reasons. First, busi-
nesses want permits in a timely manner so they can start their operations or
change production methods on schedule. Unnecessary delays in permit issu-
ance can result in financial losses. Second, efficient permitting enhances envi-
ronmental protection. New permits sometimes contain stricter standards than
earlier permits, and many businesses are required to conduct demonstrations
of compliance with emission regulations at the time of permit issuance. Per-
mit delays can postpone these standards and compliance demonstrations.
Third, some business representatives told us that, for liability purposes, they
prefer to operate under the terms of a current permit, rather than an expired
permit that has been extended. Finally, an efficient, understandable permit-
ting process makes PCA a more credible regulator.

The Air Quality Division has internal guidelines for the time it should take to
issue various types of permits. For existing facilities, the guidelines suggest
that “normal permit issuance time” is 30 to 120 days if the application does
not require ambient air modeling, air toxics reviews, public notice, and PCA
Board action. The guidelines suggest that permits for existing sources might
take up to 280 days if these additional steps are required. Factors beyond
PCA’s control can affect permit issuance time. For example, if a permit appli-



34

The division

has a
significant
permit
application
backlog.

POLLUTION CONTROL AGENCY

cant fails to provide PCA with necessary information or is found to be in viola-
tion of an existing permit, there can be significant delays in permit issuance.

We examined the amount of time PCA takes to act on permit applications.
For permits issued, reissued, modified, or amended from May through July
1990, we found that:

© The median time from the date of application to final PCA action was
three months.

Of the 52 actions in which we were able to determine the length of the permit-
ting process, 10 took longer than the 280-day maximum suggested in PCA
guidelines. One permit renewal (Metropolitan Waste Control Commission,
discussed in the next section) took more than three years.

We supplemented our review of recently-issued permits with a review of per-
mit applications that have not yet received final approval. As noted earlier,
the division has no systematic means of determining this backlog, so in August
1990 we asked each permit engineer to provide us with information on the
permits they were working on. We found that:

© PCA staff have a backlog-of about 250 permit applications, and nearly
half are at the earliest stage of the permit process.

As noted earlier, PCA issues, reissues, or modifies an average of 140 to 150
permits each year. Thus, the present permit application backlog represents a
minimum of 18 months of work.

As a first step in the permitting process, PCA reviews applications to ensure
that all necessary information has been provided. The division’s guidelines
suggest that this should take up to 15 days, although the applicant may then
be asked for more information. Based on our survey of permit staff, at least
43 percent of applications in the backlog were still awaiting completion of this
initial stage. In contrast, only eight percent of the applications were undergo-
ing the final stages of review (public notice, management review, or board re-
view).

We found that the median time that applications had been under review at
the time of our survey was seven months, although some applications were
several years old.?’ Thus, our earlier finding that completed permits took an
average of three months to process in mid-1990 understated the length of ap-
plication reviews for many companies. For those applications that were not
yet “complete”—that is, all information had not been submitted or PCA staff
had not reviewed the applications for completeness—the median time from
the date of application was seven months. For those applications that had ad-
vanced beyond the initial “completeness” review, we found that two-thirds
were not within PCA's internal time guidelines. In sum, most of the back-
logged permit applications are taking longer to process than PCA’s internal
guidelines would suggest.

20 Fifteen of the 250 applications in the backlog were submitted in 1987 or earlier.
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In part, the lengthy process reflects the nature of the applications in the back-
log. Table 2.3 compares the type of applications in the backlog with those that
PCA acted on from May to July 1990. Note that the backlog contains more
large facilities, fewer minor permit changes (modification or amendments),
and more applications subject to federal regulations.

Table 2.3: Comparison of Permits Issued by PCA With
Applications Awaiting Action

Percent of Percent of
May-July 1980 Applications
Permit Actions in PCA’s Backlog
(N = 60) (N = 257)
Large sources* 27 36
Modifications or amendments 48 16
. Subject to federal regulations 12 20

Sources: For May-July 1990 actions, we used PCA permit routing sheets and the permit supervisor's
log of completed permits. For applications in the backlog, we used our August 1990 survey of PCA
permit staff.

*These are A1 sources, which have potential or actual emissions of criteria pollutants exceeding 100
tons per year.

The lack of timely permit issuance is an important issue with regulated facili-
ties, as indicated by our survey of companies that were issued permits since
1985. Table 2.4 shows that PCA’s timeliness of action received only a “fair” or
“poor” rating from half the respondents.?l When permittees were asked what
one improvement in the Air Quality Division they would most like to see,
about one-fourth wanted a faster permit process and another one-fourth

Table 2.4: Permittee Ratings of PCA Staff

Percent of Permittees Who Rated Staff:

“Poor" or "Good" or
“Fair” “Excellent” Don’t Know
Technical Competence 23 59 18
Ability to provide answers to questions 31 56 13
Timeliness 49 37 14

Source: September 1990 Program Evaluation Division survey of companies issued air quality permits
since 1985.

NOTE: N = 261.

21 Some typical comments from respondents included: “Our last permit took over twice as long to get as
anticipated. Two to three weeks were consumed to get it typed and signed.” “We were given a verbal OK
right away on the new equipment we installed this year, but it took a long time for the paperwork to follow.
This causes our top management a lot of concern.”
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wanted PCA to clarify its expectations of companies seeking permits (Table
2.5). Permit delays are apparently causing more than just inconvenience be-
cause:

e 23 percent of the permittees we surveyed said that permit delays have
caused them financial hardshlps.

Table 2.5: Permittee Survey Question: “If you could
do one thing to improve the operations of PCA’s Air

- Quality Division, which of the following would it be?”

Percent*
7.3% Improve technical competence of staff
6.1 Reduce staff turnover .
24.0 Reduce the time it takes to process permit applications
23.1 Increase the flexibility of pollution regulations
5.1 Increase the predictability and consistency of enforcement
23.6 Clarify PCA’s expectations of permittees and companies
seeking permits
10.8 Other or no response
100.0%

*N = 261. We prorated the responses of 11 respondents who provided more than one answer. For
example, if two answers were given, each counted as half a response.

Another effect of the backlog is that many companies are operating under old
permits. PCA has not been able to meet its 1985 goal of issuing “total” per-
mits to all facilities by 1990, that is, permits for entire facilities rather than indi-
vidual pieces of equipment. Also, PCA has not established a five-year
permitting cycle. For example, Northern States Power has some of the largest
air emission plants in the state, but several do not have recent permits, includ-
ing the Black Dog plant (the most recent permit was issued in 1984), High
Bridge plant (1982), Riverside plant (1983), and Sherburne County units 1

and 2 (1981). Sherburne County Unit 3 recelved an installation permit in

1983 but has never received a total permit.?

Reasons and Remedies for PCA’s Permitting
Problems

To determine reasons for the air quality permit delays and backlog, we dis-
cussed individual cases with PCA staff, surveyed PCAs permit staff, and solic-
ited comments from regulated facilities. As indicated by the following
examples, the reasons for particular delays are complex and widely varied:

22 About 64 percent said delays have not caused financial hardship, and 13 percent were not sure or did
not respond to the question. Larger sources were somewhat more likely to report hardship than smaller
sources.

23 Another plant (Inver Hills) received its first permit in 10 years in 1990. PCA staff noted that EPA’s
lengthy process for amending state implementation plans has increased the time needed to issue these per-
mits.
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e The Metropolitan Waste Control Commission applied for an air quality
permit in late 1986 and received the permit in mid-1990. Permit action
in this case was delayed by PCA staff turnover and a maternity leave,
diversion of PCA staff to work on garbage incinerators, promulgation
of new EPA rules during the middle of the permitting process,
permittee concerns about the locations PCA selected for air
monitoring devices, and PCA discovery of modeled violations of
ambient air standards late in the permitting process.

The reasons
for permit

delays are e PCA staff were in the process of drafting a renewed permit for

, p
complex and Sheldahl Corporation in 1989 when a public report on companies’ toxic
widely varied. air emissions indicated that Sheldahl emitted 400 tons of methylene ‘

chloride, a suspected carcinogen, the previous year.” The report
raised concerns among Northfield residents, who felt the draft permit
did not adequately address the toxic emissions. PCA had no air toxics
rules to serve as a basis for permit conditions, but it was in the process
of developing air toxics “guidelines.” In an effort to comply with
PCA'’s drafted guidelines, the company conducted a health risk
assessment of its air toxics and evaluated several options for reducing
emissions. Eventually, PCA and Sheldahl negotiated a draft permit
calling for elimination of methylene chloride emissions by the year
.2000, but negotiating the schedule for toxic reduction took several
months.

@ The Sherburne County Northern States Power plants are among the
largest and most complex air pollution sources in the state. The
permits of two of the units expired in 1986, and the third unit was
constructed in 1987. NSP submitted permit applications in 1986 but
did not complete compliance testing for the sites until 1990. The
existing units have been operating under variances from the state’s
opacity standard for 10 years, and PCA asked NSP to consider
installation of opacity control equipment. Instead, NSP will try to get a
site-specific variance from Minnesota’s opacity rule from EPA, which
will likely take a minimum of one year.?

We found many instances in which delays in permit issuance appeared to be
beyond the control of PCA permit staff. EPA actions (or inactions), company
recalcitrance, and pending enforcement actions have contributed to permit de-
lays in many cases. But it is also clear from our surveys of PCA staff and per-
mittees that:

@ There is room for improvement in the Air Quality Division’s
management of permit issuance.

We heard many suggestions for improving the permit process. Based on our
review of these suggestions, we think PCA should:

24 Starting in 1989, federal laws required large manufacturing companies to disclose toxic chemical emis-
sions annually.

25 EPA disapproved Minnesota's rule for opacity variances in 1988, and until PCA promulgates a rule
that satisfies EP A, variances must be granted individually by EPA.
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1. Clarify expectations of companies through better application forms and
instructions.

One of the reasons that many permit applications in the division’s backlog are
in the earliest stages of review is that companies submit insufficient informa-
tion in applications. Several PCA staff told us that current application forms
should be redesigned and include clearer instructions. One-fourth of the com-
panies responding to our survey of permittees said that the single most impor-
tant change needed in the Air Quality Division is clarification of PCA's
expectations. :

2. Remind companies when it is time for permit renewal.

To encourage timely application for renewals, the Water Quality Division has
sent reminder letters to companies nine months prior to permit expiration. In
contrast, there has been no centralized reminder system in the Air Quality Di-
vision, nor a computer program indicating which permits are coming due. Re-
minder letters would probably reduce the number of last minute, incomplete
applications from permittees.

3. Develop a policy and procedures manual for permit staff.

Permittees and PCA staff both expressed concerns to us about consistency in
permit practices, including the methods for making calculations of emissions.
The division has never had a written procedures manual, and new staff often
have a difficult time learning the process for permit issuance.

4. Update state air quality rules.

Permit staff told us that they spend considerable time negotiating permit con-
ditions with companies on a case by case basis because rules are outdated or
not comprehensive. This has been particularly true for air toxics regulation,
but it is also true for some of the rules governing criteria pollutants. For exam-
ple, state rules do not indicate the time periods for which-sulfur dioxide emis-
sions will be averaged (to determine if there are violations), so PCA
negotiates this case by case; this has been one reason for delays in issuing re-
cent power plant permits.

Most of the emission limits in state rules were developed more than 10 years
ago when pollution control equipment was less sophisticated. Thus, some cur-
rent emission standards are very lenient compared to the capabilities of cur-
rent equipment. Because many of the present emission rules do not
effectively control emissions, staff sometimes develop models during the per-
mit process to ensure that emissions will not violate ambient standards. This
lengthens the permit process. PCA staff told us that most modeling for small
facilities in parts of the state that meet federal air quality standards would be
unnecessary if the state’s emission rules were updated. It is worth noting that,
in contrast to other PCA divisions, the Air Quality Division did not have a full-
time person solely assigned to rule revision and tracking until 1989.% PCA

26 The division's other six rules staff are working on rules for air toxics, lead paint, and incinerators, as
well as state implementation plan revisions.
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staff also noted that past state air quality rule making was controversial,
lengthy, and required considerable staff time.

5. Reduce the time it takes to get permits typed.

PCA staff told us that it is not uncommon to wait two weeks or more for per-
mits to be typed. It is possible that additional clerical support (or a voice mail
system to reduce clerical phone interruptions) might reduce the backlog more
than additional professional staff.

6. Make better use of computer resources.

Staff suggested that some permit calculations now done manually could be
done more efficiently on computer. Also, review and editing of draft permits
by supervisors and managers could be done on computer, rather than on cop-
ies typed by clerical staff.

7. Reduce the amount of time permit staff spend doing non-permit activities.

Permit engineers collect air permit fees from companies, complete quafterly
reports on compliance with permit requirements (this task seems more appro-
priate for enforcement staff), and do some tasks that are clerical in nature.

8. Refer more permit process violators to enforcement staff.

Once the Air Quality Division ensures that permit applicants clearly un-
derstand the requirements for getting a permit, permit staff should refer recal-
citrant companies to enforcement staff for followup. Currently, it is rare for
companies to get notices of violation for failure to meet these process require-
ments.

9, Set deadlines for air studies.

Permit staff sometimes require companies to conduct studies of their toxic
emissions prior to development of a draft permit, but there are typically no
deadlines for these studies. We reviewed several cases in which the permit-
ting process was lengthy because PCA staff said they were waiting for the ap-
plicant to complete a study.

10. Reconsider the permit requirements for sources with minimal emissions.

State rules require most sources with the potential to emit more than 25 tons
to have permits. Some PCA staff think the environmental threats of small pol-
luters are too limited to justify this threshold and note that current regulations
have little or no impact on the emissions of small polluters. Also, we heard
suggestions that PCA extend the length of permits beyond five years for
sources that are subject to state but not federal regulation (such as those regu-
lated solely for odor emissions).

Some ideas suggested to us would probably not result in a significantly faster
or better permit process. For example, some staff and permittees suggested
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that the division reduce the number of people signing off on permits. Permit
routing sheets enabled us to examine the time required for review by the top
two levels of Air Quality Division management; all permits go through at least
one additional level of review that we were not able to track. For permits is-
sued in May to July 1990, most management review periods were brief. Top
management took less than seven days to review about 80 percent of the appli-
cations, and the longest time required for top management review was 16

days. While it might be possible in certain cases to reduce the time spent re-
viewing permits, division managers strongly believe that these reviews im-
prove permit consistency and quality.

Also, at the outset of our study, some people suggested to us that PCA could
use staff more efficiently if its permit reviews focused more on emissions and
less on the pollution control technology used.”” We found that most of PCA’s
regulation of technology is federally mandated and could not be eliminated
from permit reviews. '

We think the Air Quality Division has improved the efficiency of the permit
process in recent years, and several permittees complimented the hard work
of staff. But we think there are still ways to use current staff more efficiently
while making the permit process more reasonable for regulated facilities. We
recommend that:

@ PCA should report to the 1992 Legislature on actions it has taken to
address the permit application backlog. At a minimum, PCA should
improve the materials it sends to potential permittees, including
application forms. Also, PCA should conduct a comprehensive review
of Minnesota’s air quality rules and include in its report to the
Legislature a plan for making necessary revisions to outdated rules.

@ The PCA Board should receive annual updates on the permit backlog
and the time required to issue permits.

PCA may need an increase in staff to address the application backlog, revise -
current rules, and maintain a five-year permitting cycle. Additional permit
staff would be especially necessary if the division decided to make stronger ef-
forts to issue permits to emission facilities that have never applied for permits
as discussed in the next section. However, before authorizing new staff, we
think the Legislature should receive assurances that PCA managers have con-
sidered staff reallocations within the agency and that internal efficiencies are
being fully explored. As noted later in this chapter, PCA should also consider
changes in its permit fee structure, since fees do not fully recover the cost of
issuing permits.

]

Finally, as discussed more fully in Chapter 6, the Legislature may wish to con-
sider the future impact of the 1973 Minnesota Environmental Policy and

Rights Act on the permitting process.?® The act says that PCA cannot issue a
permit which allows “materially adverse effects” on the environment if “feasi-

27 Most of Minnesota’s large sources are subject to both emission and technology restrictions.
28 Minn, Stat. §116D.
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ble and prudent alternatives” exist. In the past, Air Quality Division staff
have rarely reviewed “alternatives” if a company was able to comply with exist-
ing regulations. But a September 1990 memo from the Attorney General’s of-
fice to the PCA Board suggested that compliance with regulations does not
eliminate the statutory requirement to review alternatives.?? If PCA begins
conducting such analyses for routine permits (as it is now doing for Dakota
County’s proposed solid waste incinerator), the permit process could be
lengthened considerably.®

Pollution Socurces Without Permits

In addition to the many facilities whose old permits have been extended pend-
ing approval of new ones, there are many facilities that require permits but
have never applied for one. We reviewed information in PCA’s air quality
database and found that:

e The Air Quality Division is aware of about 300 sources that should
have air quality permits but do not.*! In addition, the division has
information on at least 400 additional sources for which staff have
not yet determined the need for a permit.

Among sources with the potential to emit more than 100 tons of criteria pollu-
tants annually (known as “A1" sources), PCA records identify 64 that have
never been issued a permit. We identified 14 of these large facilities that have
applied for permits, but the remainder apparently have not.*

Many companies that emit air toxics do not have permits, largely because of
the lack of federal or state air toxics rules. PCA has been writing air toxics
permit conditions on a case by case basis since 1985, although state air toxics
rules are not scheduled for completion until 1992. We learned that:

@ Of Minnesota’s 33 top emitters of carcinogenic compounds, 19 do not
have air quality permits, and only 5 have applied. Of the 66 top
emitters of noncarcinogenic toxic compounds, 40 do not have permits,
and only 10 have applied.®

It is likely that few of these unpermitted sources will receive permits before
PCA promulgates air toxics rules in 1992, so it is worth noting that these
sources will eventually add to PCA’s already sizable permit backlog. PCAs

29 Memo from Ann M. Seha, Special Assistant Attorney General, to Pollution Control Agency Board, re-
garding Dakota County incinerator permit application, September 24, 1990.

30 State law does not define “material adverse effects” or “feasible and prudent alternatives,” nor are
there state rules governing such reviews.

31 'The division’s Compliance Data System has information on about 300 unpermitted sources that are not
exempt from permit requirements and have been assigned priorities for future permitting.

32 Fourteen of the 64 Al sources were included in the backlog of 250 permit applications reported to us
by PCA staff.

33 'The list of top emitters and the number with permits is from Minnesota Pollution Control Agency, Air
Toxics Source Review Guide, March 1, 1990, Tables 1 and 2. We determined the number of emitters that
have applied for permits from our survey of PCA permit staff.
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. permit staff are giving higher priority to air toxics sources that already have

permits, rather than unpermitted sources.

The lack of a comprehensive permitting program has resulted in some incon-
sistent regulation. For example, at least 11 Minnesota sand and gravel compa-
nies have air quality permits, but PCA staff have delayed issuing permits to
many others because they consider the sand and gravel permitting rules un-
clear. PCA also lacks a comprehensive permitting program for small boilers.
PCA solicited permit applications from schools a few years ago and issued per-
mits to at least 35 districts. However, there are many types of buildings with
comparable boilers, such as large apartment complexes, that have not been
contacted by PCA.

It is worth contrasting the lack of comprehensive permit coverage in air qual-

ity with the efforts made by PCA's Hazardous Waste Division to identify all of
the state’s hazardous waste generators (see Chapter 5).* In fact, Air Quality

Division enforcement staff told us they would be reluctant to issue automatic

penalties to companies without permits because the division has not made ad-
equate efforts to communicate to companies the need for permits.

We think the lack of a comprehensive permitting program is unacceptable,
and the problem seems to be more serious in the Air Quality Division than in
other PCA divisions. We recommend that:

@ The Air Quality Division should periodically make comprehensive
efforts to identify companies without permits. The division should
develop “fact sheets” that explain regulations pertaining to various
industries. Companies should be given a reasonable opportunity to
provide PCA with the information needed to issue permits, but
recalcitrant companies should be subject to enforcement action.

As recommended earlier, PCA should ensure that problems with state rules
do not inhibit comprehensive permitting, and, if appropriate, PCA should re-
consider rules that require small emission sources to have permits.

Unless the Air Quality Division adds staff or makes better use of existing staff,
the identification of previously unregulated air emission sources will add to
PCAs already large permit application backlog. As noted earlier, we think
PCA can improve the efficiency of its permitting processes, but the agency
should also consider the need for staff reallocations or permit fee increases.

“Potential to Emit”

The Air Quality Division issues its permits based on an assessment of a

Ia C

source’s “potential to emit,” rather than actual emissions. Federal regulations
define “potential to emit” as “the maximum capacity of a stationary source to

34 Air Quality Division staff noted that the Hazardous Waste Division has 10 staff who identify waste gen-
erators, in addition to its permit and enforcement staff. In contrast, the Air Quality Division relies solely
on permit and enforcement staff to identify unregulated emission sources.
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emit a pollutant under its physical and operational design,” and state rules
have a similar definition for sources not subject to federal regulations.®

Thus, PCA staff calculate the emissions that would result from having the
source operate 24 hours a day, 365 days a year. In general, stricter regulations
apply to sources with a higher estimated potential to emit.

Obviously, the assumption of continuous, year-round operation does not re-
flect the actual use of many emission sources, such as boilers used to heat
buildings. Thus, state and federal regulations allow permittees to reduce po-
tential emissions by agreeing to “enforceable” permit limits on (1) hours of op-
eration, or (2) type or amount of materials combusted, stored, or processed.
PCA requires these limits to be written into permits. However, this creates a
Catch-22 for unpermitted companies whose potential emissions exceed the
threshold at which a permit is required (25 tons per year). Specifically, be-
cause enforceable permit conditions are the only way to reduce potential emis-
sions below the threshold at which permits are required, all sources with
potential emissions greater than 25 tons are forced to get state permits—even
if their actual emissions are substantially lower.

In some cases that we discussed with PCA permit engineers, companies have
relatively clean primary heating sources with a low potential to emit. How-
ever, the companies’ seldom-used backup boilers burn dirtier fuels and in-
crease the potential to emit above the permit threshold. If, indeed, the
backup boilers are rarely used, we question whether the potential to emit con-
cept serves a useful public purpose.

For facilities subject to federal regulations, the courts have ruled that permits
must be based on the potential to emit, not actual emissions.* But for small
facilities, particularly existing facilities with potential emissions between 25
and 50 tons, the state has some latitude on the threshold at which permits are
required. We recommend that:

@ PCA should consider an alternative to permits for sources whose
potential emissions exceed 25 tons, but whose actual emissions do
not. This would likely take the form of (1) a brief agreement limiting
operating hours or materials used, and (2) requirements that
companies keep supporting documentation of compliance with the
agreement.

Indirect Source Permits

Minnesota rules require builders of new parking facilities for 2,000 or more
cars to obtain indirect source permits prior to construction. The purpose of
the permit is to limit vehicle emissions of carbon monoxide, often through
traffic control or routing. Because developers cannot commence construction

~without this permit, the financial success of large projects depends partly on

35 40CF.R 5221 (b) (4), and Minn. Rules Ch. 7005.0100.
36 United States v. Louisiana-Pacific Corporation, 682 F. 2d 1122 (D.Colo. 1987).
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timely permit issuance. We examined the 16 new indirect source permits that
PCA issued in 1989 and the first half of 1990. We found that:

© The median time to issue an indirect source permit was five months.

Some of the private consultants that provide information to PCA for indirect
source permits told us that the total time required to issue permits is less im-
portant than predictability in PCA’s permit process. In some files we re-
viewed, PCA staff informed developers of expected dates for (1) permit
issuance, and (2) completion of application reviews. We found that PCA usu-
ally missed these milestones by one or two weeks. However, in about half of
the cases, files contained no indications that PCA provided developers with
expected timelines for permit issuance or completion of application reviews.?’

ENFORCEMENT

The permitting process is PCA's primary tool for determining what is com-
monly referred to as “initial compliance” with air quality regulations.

Through permit conditions and compliance tests preceding permit issuance,
PCA staff ensure that a company is capable of meeting air quality standards.
However, pollution control equipment required by permits is not always oper-
ated properly, and companies often change production processes during the
course of their five-year permit. Thus, it is equally important to monitor “con-
tinuing compliance” with standards. :

To enforce air quality rules, PCA has many sources of information, including:
(1) on-site PCA inspections, (2) continuous emissions monitoring reports, (3)
performance tests (also called “stack tests”), and (4) self-reported emissions
data. This section examines how PCA uses this information and enforces air
pollution regulations.

Inspections

The Air Quality Division’s enforcement staff conduct routine inspections, re-
spond to citizen complaints, and occasionally support the efforts of PCA per-
mit staff through observations of company operations. Virtually all air quality
inspections are unannounced. Inspectors usually tour the facilities they visit,
observing production processes and pollution control equipment. They deter-
mine whether the company has appropriate permits and properly-run emis-
sions equipment. PCA inspectors do not directly measure the amount or
content of pollutants emitted, although they sometimes: (1) measure the
opacity of stack emissions through observation, or (2) read the operating
gauges on pollution control equipment to ensure permit compliance.

37 For the 16 permits, there were 32 possible milestones for dates of issuance or completion of application
reviews. In 15 cases where PCA provided a milestone, 12 were not met. There were 17 cases where the files
gave no indication that PCA provided the developer with these milestones.

38 Consultants to EPA have recommended that states conduct detailed engineering analyses on sources
with histories of compliance problems, but PCA rarely conducts inspections of this depth.
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The Clean Air Act and its implementing regulations do not address inspection
frequency, but EPA has provided states with some guidance. For purposes of
setting inspection priorities, EPA classifies companies according to their emis-
sions levels. Figure 2.6 lists the three classifications, with “A1" sources being
the largest emitters. Starting in 1980, EPA recommended a minimum of an-
nual inspections for A1 sources and biennial inspections for A2 sources.

Since 1985, EPA has tried to grant states some additional flexibility in their in-
spection schedules provided states do not reduce the resources devoted to in-
spections.’ Supplementing these guidelines, PCA’s goal has been to inspect
B sources at least every five years. To determine actual rates of inspection, we
conducted an in-depth review of PCA's 1989 stationary source air quality in-
spections. We first looked-at non-incinerator inspections and found that:

e Air Quality Division staff conducted 331 on-site inspections in 1989
including at least 60 at companies without air quality permits.*

Figure 2.6: Federal Categories of Air Emission
Sources

Category  Definition

Al Source has actual or potential criteria pollutant emissions exceed-
ing 100 tons per year.

A2 Without pollution controls, source has potential emissions greater
than 100 tons per year, but has controlled emissions of less than
100 tons per year. -

B Source has actual and potential emissions less than 100 tons per
year.

Source: U.S. Environmental Protection Agency.

Table 2.6 shows how often PCA staff inspected sources of various sizes in
1989. At current rates of inspection, PCA visits A1 and A2 sources with per-
mits once every two to three years, and B facilities once every 16 years. These
inspection frequencies are less than the EPA and PCA goals cited above.
EPA’s Region V staff told us that it is difficult to compare inspection among
states, but their impression is that Minnesota does fewer air quality inspec-
tions than other states in the region. Table 2.7 compares the number of in-
spections done by various states to meet their commitments to EPA. EPAs
most recent audit of Minnesota’s enforcement program concluded that:

39 For example, EPA allows less frequent mspectlons of compames that do not operate year-round. Also,
EPA s startmg to allow states to substitute reviews of companies’ continuous emission monitoring reports
for on-site inspections.

40 Sixty of the sources inspected in 1989 have never been issued a PCA air permit, as of mid-1990. There
are likely other facilities that received initial permits between their 1989 inspections and our review of
PCA’s information systems.
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Table 2.6: 1989 PCA Air Quality Inspections

Number of Unique

Companies With
Type of Number of Total 1989 Permits That
Source Permittees? Inspections” Were Inspected®
Al 297 166 120
A2 228 118 85
B 204 42 18
819 326 223

Source: Air Quality Division Compliance Data System.

NOTE: Does not include 124 incinerator visits by incinerator inspection staff, many of which were not
inspections.

“Totals do not include four companies for which we could not determine source type.

bDoes not include five inspections for which the type of source was unknown,
°Because PCA inspected many sources more than once in 1989, this column shows the unduplicated
number of sources’inspected.

In'most cases, deficiencies identified in the audit can be traced to a
shortage of field inspectors. For example, violating sources rarely re-
ceive sufficient follow-up inspections to verify either compliance or
violation. Newly permitted sources do not seem to get inspected upon
startup to verify compliance.... Emission points which are not operat-
ing at the time of inspection often go uninspected for several years be-
cause the inspections are few and far apart. Some seasonal sources,
volatile organic compound sources, and sources not bemg inspected
as part of the grant commitment are seldom inspected. i

The Air Quality Division’s primary computer database maintains information
on staff enforcement activities. Using this database, we determined the date
of most recent inspection for each permitted source. We found that:

@ PCA’s enforcement database contains no record of any inspections in
any year at 21 percent of the state’s 297 large (A1) sources, 29 percent
of the 228 medium (A2) sources, and 58 percent of the 294 small (B)
sources.

We also examined the geographic distribution of PCA's air quality inspections.
For stationary sources of air pollution, about half of the state’s criteria pollu-
tant emissions come from sources in the Twin Cities metropolitan area, and
about half from the remainder of Minnesota. 'Table 2.8 shows the number of
non-incinerator inspections occurring in each region of the state in 1989. We
found that:

41 U.S. Environmental Protection Agency, “1988 Nationdl Air Audit System Assurance Report,” (based
on EPA’s December 1988 review of PCA files). Two PCA enforcement staff have been added since this
audit was conducted, but these staff oversee asbestos removal, not stationary emission sources. Although
PCA does not conduct as many inspections as EPA would llke to see, it fulfills most of its inspection com-
mitments to EPA, which are negotiated as part of the annual federal grant process.
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Table 2.7: Number of State Inspections Done to Meet
EPA Grant Commitments, 1988-89

Percent of
Sources Subject  FY 1988 FY 1989 Sources
to Federal Inspections Inspections Inspected In

State? Requlation® Completed Completed FY 1989
Minnesota 595 212 251 42.2%
Wisconsin 767 403 406 52.9
lllinois 3,253 1,241 1,341 4.2
Ohio 1,630 1,039 1,116 72.9
Indiana 1,240 818 860 69.4

Source: U.S. EPA Region V Office.

SEPA staff were unable to obtain inspection data for the other state in Region V, Michigan.
bTotal number of A1 and A2 sources identified in EPA information systems.

@ PCA conducts more inspections in those parts of the state where its
inspection staff are based.

Most of PCA’s inspectors work out of the agency’s central office in St. Paul.
These staff inspect facilities in the Twin Cities metropolitan area, and they
also have near total responsibility for inspections in the western half of the
state. Two regions (northeastern and southeastern Minnesota) have their
own inspectors, resulting in higher inspection frequencies than other regions
outside the Twin Cities area.

Table 2.8: Regional Distribution of inspections, 1989

Total
- Permitted

Total Sources Percent
Region : Inspections? In Region® Inspected
Twin Cities Metropolitan Area 126 289 44%
Northeast Minnesota - 79 96 82
North Central Minnesota 23 79 29
Northwest Minnesota 27 102 26
Southwest Minnesota 18 92 ' 20
Southeast Minnesota 58 163 36

331 821 40%

Source: Air Quality Division Compliance Data System.

®Does not include incinerator inspections. Totals shown are duplicated counts; some sources were in-
spected more than once. Sixty of these inspections were at sources without permits.
'We were unable to determine the location of two sources.
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We also reviewed enforcement files to determine how often PCA inspected
municipal solid waste incinerators during 1989. The staff who inspect inciner-
ators are part of a unit that is separate from other enforcement staff. Of the
11 incinerators that operated throughout 1989, 10 received at least two inspec-
tions during the year. One incinerator was not inspected during 1989.4

We think PCA inspects emission sources too infrequently. PCA not only in-
spects too few sources with permits, but it is also unable to visit enough of the
many sources without permits. We recommend that:

e PCA should comnsider internal reallocations of staff, from within or
outside the Air Quality Division, to increase the frequency of air
quality inspections. PCA should give first priority to full-time or
part-time staff additions in regions of the state without air quality
inspection staff.

Continuous Emissions Monitoring

“Continuous emissions monitoring” (CEM) equipment provides ongoing data
on emissions from a source. According to state rules, the PCA commissioner
may order any emission source to install CEM equipment “when in his judg-
ment other methods of measurement or calculation do not provide adequate
information on the level or variation of emissions to assure compliance with
applicable regulations.”®® The number of pollutants that can be readily moni-
tored with CEM equipment is limited. For example, emissions of particulates
and air toxics cannot be directly monitored with CEM equipment.

About 50 of Minnesota’s 800 permitted air emission sources in Minnesota
have CEM equipment, primarily for opacity of stack emissions. About 20
sources (mostly power plants) continuously monitor sulfur dioxide, and a few
monitor nitrogen oxides, carbon monoxide, and other emissions. According
to EPA staff we talked with, Minnesota monitors a greater variety of pollu-
tants with CEM equipment than other states in the region, but it monitors rel-
atively fewer sources than some states. We reviewed lists of Minnesota’s
largest polluters and found that:

@ There are many large emission sources that do not have continuous
emissions monitoring equipment.

For example, although Minnesota’s top nine emitters of sulfur dioxide have
CEM equipment, Table 2.9 shows that many other large emission sources do
not. Even fewer of Minnesota’s top emitters of nitrogen oxides have CEM
equipment. PCA staff have negotiated installation of CEM equipment on a

42 We looked at incinerators separate from other sources partly because of concerns about the validity of
incinerator inspection data in the division’s database. We found many cases where meetings to discuss
stack tests, observations of stack tests, and other site visits are recorded as inspections in PCA’s informa-
tion system. Thus, we independently verified the number of municipal incinerator inspections through a re-
view of PCA'’s enforcement files.

43 Minn. Rules Ch. 7005.1850, Subp. 1.
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Table 2.9: Large Sulfur Dioxide Sources That Do Not
Have Continuous Emission Monitors

1986 Tons
Source Emitted*
Otter Tail Power, Hoot Lake Plant 2,730
Eveleth Mines, Fairlane Plant 1,719
Farmstead Foods ' 1,707
Virginia Public Utilities 1,117
New Ulm Public Utilities 1,076
U.S. Steel (Minntac) : 1,076
Duluth Steam Coop Association 995
Austin Utilities 965

Source: Program Evaluation Division interviews with PCA staff and PCA 1986 air emissions inventory.

*PCA 1986 emissions inventory.

case by case basis because there are no rules that specifically indicate which
companies should have it.

PCA requires companies to analyze their own CEM data and submit quarterly
reports of emissions that exceed standards. 1989 PCA records indicate that
most companies submitted timely reports. None of the companies that failed
to submit reports received notices of violation.** PCA staff rarely verify the
validity of these reports by reviewing companies’ raw CEM data.

e Although many companies have had CEM equipment for years, PCA
did not centrally collect and review CEM reports until 1990.

Until 1990, there were no division guidelines for reviewing CEM reports, and
EPA staff told us that enforcement varied considerably among the PCA staff
receiving CEM reports. At EPAs urging, PCA is now developing a central-
ized CEM review system and enforcement policies.

To the extent that it is cost-effective, we think PCA should give high priority
to increasing the use of continuous monitors by large Minnesota sources. For
certain pollutants, these monitors provide extensive data and may reduce the
need for staff-intensive inspections. However, this equipment is also expen-
sive to purchase and install—usually at least $150,000. This private cost must
be weighed against the benefits of better information for enforcement pur-
poses. We recommend:

e PCA should develop rules specifying which companies will be
required to install CEM equipment. PCA should consider various
factors, including the risks posed by various pollutants and the cost
of CEM equipment,

44 The division’s Compliance Data System indicates that about seven percent of required 1989 reports
were not submitted. Some reports that PCA records indicate were submitted were not in the enforcement
files at the time of our review.
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To improve quality control of CEM data, PCA should investigate the feasibil-
ity of having companies transfer raw computer data directly to PCA. This
would improve PCA’s quality control over emissions data and reduce
paperwork for companies with CEM equipment.

Stack Tests

As noted earlier, air quality inspections are quite limited in scope. Inspectors
can determine whether pollution control equipment is operating and can ob-
serve visible emissions, but inspectors do not measure the volume or content
of emissions. To more fully assess emissions and compliance with regula-
tions—typically at the time of permit issuance and reissuance—PCA asks
many companies to conduct stack tests. These tests provide a snapshot of ac-
tual emissions when a source operates at the maximum capacity authorized by
a permit. State rules require companies to do tests at the request of the PCA
board or commissioner but do not specify the frequency of these tests.*>

We wanted to find out how often stack tests are done at large facilities, so we
reviewed data from the Air Quality Division’s information system. We found
that:

e During the period from January 1987 to mid-1990, less than
one-third of large (A1) sources with permits conducted stack tests.*

Given that stack tests provide more comprehensive data on emissions than do
inspections, we were surprised at the relatively small number of tests done.
Division managers told us that they have not requested more stack tests be-
cause.they do not have enough staff to ensure prompt reviews of test results.

We also heard concerns from some PCA staff and air quality consultants
about the reliability of stack tests. First, stack tests may not be be representa-
tive of normal operating conditions. Companies often plan for stack tests in
advance and specially tune or maintain equipment for the occasion. Second,
PCA has limited control over test quality. PCA staff always have “pre-test
meetings” with companies to discuss testing methods, and staff witness about
25 percent of the tests done.*” However, consulting firms do the analysis of
air quality test samples, and there is no state certification program for these
laboratories as there is for laboratories that test water quality. Third, EPA
staff told us that it is not unusual for consultants to start stack tests but termin-
ate them if it becomes apparent that the tests will indicate air quality vio-
lations. Such practices raise questions about the validity of stack testing.

45 Minn. Rules Ch. 7005.1860, Subp. 1.

46 We determined that 106 A1 sources had stack tests during this period, often more than one. Of these

- sources, 14 have never had peimits (as of mid-1990). There are about 300 permitted Al sources in Minne-
sota.

47 According to PCA records, companies conducted 191 tests in 1989, and PCA staff witnessed 50.



ATR QUALITY DIVISION

PCA collects
biennial
emissions
inventories
despite federal
rules requiring
annual
submissions.

51

State rules authorize PCA or its agent to enter emission facilities for the pur-
pose of conducting stack tests.® PCA used to have its own staff conduct such
tests, but has not done independent stack tests for several years.

- Because stack tests can be very expensive, requiring additional tests should be

carefully weighed against the compliance monitoring benefits.*” Some PCA -
staff we talked to believe that additional CEM monitors would improve com-
pliance monitoring more than additional stack tests, while others felt that
stack tests are the best way to measure compliance for certain pollutants
(such as air toxics). We recommend that:

@ PCA should determine which, if any, facilities could best be
monitored by more frequent stack tests and impose these testing
requirements through rules.

e The Legislature should authorize a certification program for air
quality laboratories. To address concerns about the validity and
independence of stack tests done by company-hired consultants, PCA
should investigate the possibility of retaining a consulting firm to
conduct occasional tests. These tests would be paid for by permittees

as a condition of the permit.50

If PCA managers believe that additional staff will be needed to review stack
tests, they should request legislative approval for changes in facility fees.

Emissions Inventory

While a small portion of companies have CEM equipment for self-monitor-
ing, a much larger group must submit information for a statewide “emissions
inventory.” Federal rules require states to submit annual reports of emissions
for each of the largest emission sources.”® Minnesota rules require each facil-
ity that emits more than 25 tons per year of particulates, sulfur oxides, nitro-
gen oxides, carbon monoxide, or hydrocarbons to submit an annual emissions
inventory.” Typically, companies send PCA information on materials used in
their production processes, and PCA applies federal “emission factors” to de-
termine estimates of actual emissions. We found that:

¢ Contrary to state and federal rules requiring annual emissions
inventories, PCA collects emissions data from sources every two years,

PCA meets the federal requirement for an “annual report” only by submitting
half of its collected data one year and half the next. PCA management said
that staffing constraints have prevented more frequent inventories and ac-

8 Minn. Rules Ch. 7005.1860, Subp. 8.

49 Air quality consultants told us that the cost of a stack test for a typical facility ranges from $2,500 to
$25,000.

50 PCA proposed increasing fees for this purpose in 1988 but the Legislature did not approve the request.
51 40 CFR51321t051.323. '
52 Minn. Rules Ch. 7005.1870, Subp. 4.
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knowledged that Minnesota is one of only a few states without an annual in-
ventory. The Air Quality Division’s collection of emission data on a biennial
basis is in sharp contrast to the Water Quality Division’s requirement for
monthly (and sometimes daily) reports on water discharges.

The Air Quality Division has made little use of the emissions inventory as an
enforcement tool, except to monitor certain emissions that contribute to acid
rain. According to PCA staff, no notices of violation have been issued based
on information submitted for the inventory. Enforcement staff occasionally
review the emissions inventory prior to inspections, but PCA staff have not
systematically used the inventory to detect possible emission violations. Al-
though it is likely that data from inspections, CEM reports, and stack tests pro-
vide a more solid basis for enforcement actions, PCA probably could develop

a computer program to efficiently screen the inventory for possible violations.
We recommend that:

e By 1992, PCA should conduct a pilot study of the emissions
inventory’s potential as an enforcement tool.

If the results show strong potential, PCA should consider the need for an an-
nual, rather than biennial, inventory. A possible source of funding for addi-
tional staff is the emission-based fee mandated by the 1990 Clean Air Act
amendments, discussed later in this chapter.

The data in Minnesota’s emissions inventory has not been very current. Dur-
ing 1990, the most recent data available in PCAs computerized emissions in-
ventory was for 1986. The 1988 data was not fully computerized until January
1991 because of extensive quality control reviews conducted by PCA staff.
While quality control is a necessary part of any data system, a two-year delay
in data entry makes the information less useful. PCA staff contend that the
lack of timely data is one reason the emissions inventory has not been used for
enforcement purposes.

Enforcement Actions

PCA has several options when it finds violations of environmental standards.
Typically, PCA begins the enforcement process by notifying the violator and
suggesting ways to correct the problem. If companies fail to respond, or if the
violations are especially serious, PCA may try to negotiate a stipulation agree-
ment (usually with monetary penalties), obtain a consent decree, or ask the
Attorney General’s office to pursue litigation.>®> When sources violate federal
regulations, EPA often becomes involved if the violator does not return to
compliance within 120 days of the inspection. EPA’s involvement may be in-
formal (such as getting PCA updates on the status of the violation) or formal
(such as issuing a notice of violation or referring cases to the Department of
Justice). Table 2.10 shows the number of enforcement actions and penalties
levied by the Air Quality Division in recent years. EPA staff we talked to
think that PCA has improved its enforcement efforts in recent years.

53 Consent decrees are like stipulation agreements but are administered by courts rather than PCA.
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Table 2.10: Summary of Air Quality Enforcement
Actions, Penalties Assessed, 1987-90

1987 1988 1989 990
Notices of violation (NOV)® 63 88 74 118
Stipulation agreements 6 11 15 22

Civil penalties assessed  $175,355 $433,600  $1,782,000° $1,179,798°

aNOVs and stipulation agreements are shown for calendar years; civil penalties are shown for federal
Escal years (October to September).

Includes a $1.5 million penalty issued jointly with the Hazardous Waste Division. Because most of
the violations were air quality violations, we have included the penalty here.
“In addition, as part of settlements for enforcement actions, PCA received about $500,000 to begin op-
eration of an air quality monitoring network in Dakota County.

We focused our attention on violations by stationary pollution sources, which
account for most of the Air Quality Division’s enforcement activities.** Table
2.11 contains a summary of these notices of violation (NOVs) for 1989. We
found that:

@ Most of the NOVs issued to stationary pollution sources in 1989 were
for operating without a proper permit, excess opacity of stack
emissions, and “fugitive dust.” In contrast, PCA issued relatively few
NOVs for excess criteria pollutant emissions and, due to the lack of
state or federal air toxics rules, none for toxic emissions.

Table 2.11: Types of Air Quality Notices of
Violation Issued to Stationary Sources in 1989

Number of
Violation Violations
Construction without permit, permit modification, or 20
proper PCA notification
Opacity violation observed by PCA staff 10
Fugitive dust, fugitive emissions 10
Emission violation indicated by stack test 8
Violation of ambient air quality standards 2
Stack test indicates that permit modification is required 2
Emission violation indicated by continuous emissions 2
monitor
Other* 6

*There were administrative violations (such as failure to keep or report records) in 11 NOVs, but these
did not appear to be the primary violations. There was one NOV for each of the following: failure to
install CEM equipment; indirect source permit violation; odor; failure to arrange stack test meeting
with PCA; noise; inadequate plant operations. Because some of the 55 NOVs issued to stationary
sources had multiple violations, the total adds to more than 55.

54 In addition to stationary source enforcement, PCA also issues 20 to 30 notices of violation each year for
open burning, tampering with vehicle emissions equipment, and improper asbestos removal.
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Opacity and fugitive dust emissions are important, but they often do not pose
the serious health risks posed by other emission violations. Violation of the
state’s opacity rules indicates that emissions are smoky, typically measured
through 5 to 30 minute opacity observations by inspectors. However, smoky
emissions do not necessarily indicate that criteria pollutant standards have
been violated, nor that human health is endangered.”> “Fugitive dust” is par-
ticulate matter generated by industrial processes. If airborne, it can result in
respiratory irritation for facility workers or neighbors.*

It is difficult to know conclusively whether the lack of NOVs for criteria emis-
sions reflects compliance on the part of Minnesota companies or inadequate
compliance monitoring on the part of PCA. As discussed earlier, many emis-
sion limits in state rules are lenient and outdated, thus increasing the likeli-
hood of compliance by sources. However, our earlier findings about the
relative infrequency of inspections, CEM reviews, and stack tests suggests that
compliance monitoring is lax. Our recommendations for additional CEM re-
ports and stack tests should help refocus PCA's efforts on problems other
than opacity and fugitive dust that pose significant health risks.

We reviewed the geographic distribution of PCA's 1989 NOVs and found that:

© About 40 percent of notices of violation issued in 1989 were to
companies in the northeastern part of Minnesota.

Although the Twin Cities area has far more emission sources than northeast-
ern Minnesota, companies in the Duluth region received more NOVs. Ear-
lier, we noted that companies in northeastern Minnesota receive more
frequent inspections than those in other regions, and PCA’s northeastern Min-
nesota inspector told us that he attributes the high number of NOVs to inspec-
tion frequency. This inspector does about 70 on-site inspections per year,
compared to 30 to 40 for most central office staff.>” Division managers should
consider whether there are ways to narrow this difference.

T improve our understanding of Air Quality Division enforcement actions,
we reviewed PCA enforcement files for a random sample of 23 companies
with 1989 NOVs. We tried to examine the time it took for violating compa-
nies to return to compliance, but we encountered several difficulties. Unlike
PCAs Hazardous Waste Division, the Air Quality Division often does not
send letters to companies indicating that violations have been resolved satis-
factorily. Furthermore, in some cases, companies met the “process” require-
ments of NOVs (such as submitting plans for controlling fugitive dust), but
PCA did not conduct immediate followup inspections to verify that problems
were resolved. And in two cases we reviewed, regional office documents con-

55 PCA staff told us that opacity can be a surrogate for air toxics in some cases.

56 Minnesota's vague fugitive dust rule states that “no person shall cause or permit the handling, use,
transporting, or storage of any material in a manner which may allow avoidable amounts of particulate mat-
ter to become airborne.” (Minn. Rules Ch. 7005.0550, Subp. 1).

57 Besides inspections, central office staff also spend considerable time negotiating and administering en-
forcement agreements, preparing information for the PCA Board and legislators, and responding to com-
plaints regarding companies throughout the state.
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firming compliance apparently were not sent to PCA’s central office files. We
found that:

© The time required to return violating companies to compliance varies
considerably.

Some violators return to compliance within weeks of receiving a NOV. For ex-
ample, staff discovered a company that had been operating for 18 years
without a permit, thus avoiding federal pollution control regulation. PCA is-
sued a NOV, which was followed three weeks later by a stipulation agreement
with a $50,000 fine. Three days after the PCA Board approved the stipulation
agreement, the company paid the fine. PCA issued the permit less than three
months after the NOV.

However, in about half of the 23 cases we examined, the process of returning
sources to compliance took at least eight months following issuance of the
NOV. In some cases, the delays were beyond PCA's control. For example, we
reviewed two cases in which the violators were awaiting EPA actions more
than a year after PCA issued the NOVs. In several other cases, lengthy peri-
ods of noncompliance occurred as companies waited for equipment, prepared
for stack tests, postponed tests, failed tests, or waited for PCA staff to review
tests. More often than not, the files indicated that PCA staff gave sources sec-

ond chances (and sometimes several more) to meet earlier commitments or
PCA deadlines.

Delays might also be attributed to the Air Quality Division’s limited enforce-
ment tools. The division has made increased use of stipulated penalties in re-
cent years, but negotiating these penalties requires considerable staff time.
Short of stipulated penalties, the Division’s main option is issuing NOVs. We
found that:

© The notice of violation is a relatively weak enforcement tool.

In several cases, we noted multiple NOVs or enforcement letters being sent to
the same company, sometimes with little apparent effect. For example:

@ In 1988 and 1989, a company received NOVs for stack test violations of
carbon monoxide, odor, and particulate standards. PCA staff have
subsequently sent the company “enforcement letters” for related
problems. The company has failed to prove full compliance over the
course of three years, but there have been no monetary penalties.>®

e In 1986, PCA issued a NOV to a school district when tests showed a
boiler in violation of particulate emission standards. The district failed
subsequent tests in 1987 and 1989, and PCA issued another NOV in
1989. PCA sent a draft stipulation agreement to the district in late
1989 but the district has not agreed to the conditions.

58 The company has demonstrated compliance for carbon monoxide.
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We think PCA could improve the efficiency of its enforcement process if
granted administrative penalty authority by the Legislature. The experience
of PCAs Hazardous Waste Division (discussed in Chapter 5) suggests that ad-
ministrative penalties can be used prudently, but careful consideration should
be given to the circumstances in which they are appropriate. We recommend
that:

e The Legislature should grant the Air Quality Division administrative
penalty authority after the commissioner outlines the potential uses
of this authority.

Finally, we looked at consistency of enforcement and found some room for im-
provement. The most apparent problem is that:

e The division enforces state opacity rules inconsistently.

State rules prohibit new facilities’ emissions from exceeding 20 percent opac-
ity, and existing facilities can have opacity between 20 and 40 percent for up
to four minutes an hour. The rules do not indicate any circumstances in which
emissions above these limits are excusable. Our review of PCA files indicated
that staff often based enforcement actions on several-minute observations of
excess opacity during inspections. In contrast, for companies that submit con-

-tinuous emissions monitoring reports, PCA’s general policy is not to issue vio-

lations unless sources exceed opacity standards more than five percent of the
time over a three-month period: During our review of 1989 CEM reports, we
saw numerous technical violations of opacity rules that did not result in en-
forcement actions.”® Although we noted earlier that opacity receives rela-
tively more scrutiny by enforcement staff than it merits, we think PCA's
opacity reviews should be consistent.

We saw several other examples of inconsistent or inappropriate enforcement.
For example, we saw one case in which PCA asked a company to correct opac-
ity problems even though the documented opacity was in compliance with
state rules.®’ In another case, a company received a NOV for operating
without a permit, although PCA permit staff told us that state rules exempt
the company from permitting.! Another company received a NOV for fail-
ure to schedule a meeting with PCA prior to a stack test. A subsequent in-
spection found that the company had failed to report combustion parameter
exceedances to PCA, “a serious violation of the permit.” However, PCA did
not issue a NOV for this and other problems noted in the inspection.

We think the Air Quality Division’s enforcement would be more consistent if
it developed clear policies and procedures for enforcement actions. We rec-
ommend:

59 For example, we reviewed the CEM reports of two companies that reported hundreds of hours of CEM
violations during 1989, but PCA issued no notices of violation.

60 The NOV itself did not cite an opacity violation, but the NOV cover letter did and required corrections.

61 PCA determined the company’s exemption from permit requirements based on information the com-
pany submitted following the NOV.
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@ The division should develop a policy and procedures manzal for
enforcement. The manual should clarify what constitutes a violation,
circumstances in which companies might be excused from strict rule
interpretations, and the type of enforcement actions justified by
various violations. Also, the manual should articulate a consistent
policy for enforcement of opacity violations.

OTHER ISSUES

Fees

Since 1986, PCA has charged permit fees to emission sources. These fees pay
for 6 of PCA’s 12 permit engineers, as well as 4 other staff. A 1987 study re-
ported that Minnesota was one of about 30 states that charged air permit
fees.52 During 1990, permittees paid fees for permit application ($50) and
processing ($50 to $1,000, depending on the type of permit action). There are
“processing fee surcharges” based on the tons of potential criteria pollutant
emissions; the surcharges range from $175 to $2,500. “Additional processing
fees” apply to companies subject to federal regulations and those requiring air
quality modeling or test reviews. In addition, permittees pay annual fees
(3225 to $450) and an annual surcharge based on tons of potential emissions
(3450 to $2,280). - , ‘

Some permittees expressed concerns to us about recent growth in PCA per-
mit fees. To determine if these concerns were widespread, we inquired about
air permit fees in our survey of permittees. We found that:

e About 56 percent of permittees told us that current fees are at
appropriate levels, while 39 percent said they are too high.

Despite the imposition of fees to recover the costs of issuing permits, PCA
has developed a large backlog of permit applications. Many companies wait
lengthy periods to get new or renewed permits. Recently, the Koch Refining
Company provided PCA with a $300,000 “gift” to expedite the permit pro-
cess. The gift enabled PCA to hire a consulting firm to assist with the permit.
In Chapter 1, we noted that such gifts give the appearance of special treat-
ment and could bias PCA’s regulatory stance.

A more appropriate solution to the permit backlog might be a review of the
entire permit fee structure. PCA’s air quality permit fees do not cover the
cost of issuing permits, and managers have been reluctant to propose fee in-
creases because of possible criticism from business interests. PCA managers
told us that the cost of issuing permits to large companies usually exceeds the
permit fees charged. As a case study, we examined recent permit fees and
costs for Koch Refinery. PCA permit staff estimated that they spent a mini-

62 State and Territorial Air Pollution Program Administrators, Air Permit and Emissions Fees: Results of
a Survey (Washington, D.C., April 1987). We found that the fees collected by PCA increased from $137,000
in 1986 to $566,000 in 1990.



58

New federal
requirements
will likely
increase fees
dramatically.

POLLUTION CONTROL AGENCY

mum of 3,000 hours working on Koch permits during each of the past two
years (1988 and 1989). Thus, staff costs for the Koch permits were at least
$75,000 to $100,000 per year. In contrast, fees paid by Koch during these
years averaged $25,000 per year.®

The new federal Clean Air Act amendments will require all states to imple-
ment new fee structures in the near future. The act requires states to charge
fees of at least $25 per ton of emissions (or states may apply to EPA for lower
fees if the revenues will pay for program costs). The fees will probably not
create pollution disincentives for the state’s largest polluters and toxic pollut-
ers because (1) they apply only to the first 4,000 tons of pollutants emitted by
each company, and (2) toxic pollutants are typically emitted in relatively small
quantities compared to criteria pollutants. To create stronger pollution disin-
centives and better reflect the cost of issuing permits, PCA may wish to con-
sider fees for all quantities of emissions, or relatively higher fees for toxic
emissions. %

The Clean Air Act amendments require that all fees collected must be spent
to support the state agency’s air pollution program. According to PCA esti-
mates, a $25 per ton charge for Minnesota companies with 6;)otential emis-
sions exceeding 100 tons per year would yield $5.7 million.® By comparison,
the Air Quality Division’s total fee revenues in Fiscal Year 1990 were about
$566,000. Thus:

© Unless the state applies for an exemption from EPA, the fees
mandated by the new federal Clean Air Act amendments will result in
10 times more fee revenue for the Air Quality Division.

Under the amendments, the state “program costs” that must be covered by
the new fees include the costs of issuing and enforcing permits, air quality
monitoring, and development of regulations. In other words, the fees are in-
tended to cover virtually all major activities conducted by state air quality
agencies. Although the Clean Air Act amendments mandate states to imple-
ment these fees, it is unclear whether the broad uses of fees envisioned in the
amendments are consistent with Minnesota law. As discussed more fully in
Chapter 6, Minnesota’s general fee-setting statutes require the Legislature to
ensure that fees pay only for costs “that provide a primary benefit to the indi-
vidual fee payer.”*™ Many of the Air Quality Division’s programs provide
more general public benefits. PCA staff told us they intend to ask the Legisla-
ture for statutory revisions that will enable collection of the fees authorized by
the Clean Air Act amendments.

63 The division does not routinely allocate staff time to individual permits, so there is no easy way to com-
pare staff costs to fees paid.

64 For example, Wisconsin charges emission fees based partly on the toxicity of pollutants. The fee per
daily pound of emissions ranges from 50 cents to more than $1,000.

65 This assumes that fees will only apply to the first 4,000 tons of criteria pollutants emitted by each com-
pany.
66 Minn. Stat. §16A.128, Subd. 1.
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Air Toxics Regulation

The 1990 Clean Air Act amendments require EPA to develop federal stan-
dards for toxic air polluters. During the past decade, EPA initiated little air
toxics regulation, leaving most responsibility to the states. About half of the
states have air toxics rules, and at least 16 states have enacted their rules since
1985.57 In 1985, PCA started including air toxics conditions in some of the
permits it issued, primarily requiring emission studies. However, Minnesota
has no air toxics rules, so staff have negotiated permit conditions on a case by
case basis. In 1990, PCA developed air toxics guidelines to provide the regu-
lated community with a better sense of its re6%ulatory approach, and PCA in-
tends to promulgate air toxics rules in 1992.

It has taken PCA longer than necessary to develop air toxics rules. The Air
Quality Division established an advisory committee in 1988 to help develop
rules, but PCA did not clearly define the committee’s mission. Because of the
lack of progress toward new rules, PCA reformulated the committee in 1990
and brought in a facilitator to run the meetings. PCA now has an ambitious
schedule for development of rules for nearly 200 air toxics, and the rule mak-
ing process seems to be reinvigorated. Presently, PCA staff favor technology-
based requirements, rather than setting emission or ambient limits for toxic
pollutants. A primary advantage of requiring that companies install the best
available toxic reduction technology is that lengthy debates about health risks
for a multitude of pollutants might be avoided.

An unresolved issue is how PCA can ensure continuing compliance with tox-
ics rules. Presently, PCA does little ongoing toxics monitoring for enforce-
ment purposes. It is difficult to monitor actual air toxics emissions during
inspections or with CEM equipment, and the new state rules may not include
emission standards. It would be prudent for staff to begin developing strateg-
ies now for adequate enforcement of the new federal and state toxics regula-
tions.

SUMMARY

Although state regulation of air pollution predates many other environmental
programs, the federal and state emphasis on air quality regulation leveled off
in the past decade. Today, PCAs Air Quality Division lacks comprehensive
rules, a comprehensive, efficient permitting system, and adequate information

67 State and Territorial Air Pollution Program Administrators and the Association of Local Air Pollution
Officials, Toxic Air Pollutants: State and Local Regulatory Strategies: 1989 (Washington, D.C., September
1989), p. A-T to A-9.

68 Some people have questioned why PCA is writing air toxics rules at the same time EPA is doing so
under the new Clean Air Act amendments. EPA will require toxic emitters to install certain types of pollu-
tion control technology, and will enact later toxics restrictions based on health risk assessments. PCA staff
told us they are proceeding with Minnesota’s rules because (1) EPA’s risk assessments will not be done for
several years, (2) EPA’s rules will consider health risks but not environmental risks, and (3) the public is de-
manding stricter toxics regulation.

69 PCA staff told us that their focus on criteria pollutant monitoring has been driven largely by EPA re-
quirements.
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to effectively enforce regulations. The division has emphasized “initial com-
pliance” (through permitting), but there has been too little emphasis on “con-
tinuing compliance” (through enforcement). For the most part, regulated
facilities respect the technical competence of PCA's staff, but they want PCA’s
regulatory approach to be more timely, predictable, and flexible. Our primary
recommendations are that:

e The Air Quality Division should collect and review more information
on pollution sources’ continuing compliance with air quality
regulations.

@ The division should take the internal steps necessary to achieve a
comprehensive, efficient permitting system, and report to the 1992
Legislature on its progress. If the division needs additional permit
staff, PCA should consider internal staff reallocations or permit fee
increases.

e The Legislature should grant the division administrative penalty
authority to improve the efficiency and effectiveness of enforcement.

@ The division should update Minnesota’s air quality rules.

@ The division should communicate more effectively with regulated
facilities, particularly by communicating the need for permits and
providing clearer instructions for permit applications.

e The division should develop a computerized permit tracking system.

e The Legislature should review the staffing needs of the division’s
vehicle inspection program.



Chapter 3

any state and local agencies share responsibility for protecting
Minnesota’s surface and ground water resources. PCA’s Water
Quality Division is responsible for:

® developing water quality standards and rules;
© issuing permits for wastewater dischérges to surface water or land;
® ensuring continuing compliance with permit conditions;

. ® monitoring surface watgr quality;

© administering a grant and loan program for municipal wastewater
treatment plant construction; and

® implementing and coordinating strategies to reduce nonpoint source
pollution.

In this chapter we examine the division’s performance in fulfilling its permit-
ting and enforcement responsibilities under state and federal law. We focused
our review on so called point sources of pollution, such as municipal wastewa-
ter treatment plants and industrial facilities. We excluded the division’s pro-
grams to remedy nonpoint source pollution, such as agricultural and urban
runoff, because they are new programs and sufficient information to evaluate
their effectiveness is not available. We also excluded the municipal construc-
tion grants program from the scope of our review.! Specifically, we asked:

@ How efficiently and effectively does the division carry out its
permitting and enforcement responsibilities?

@ What is the degree of compliance with water quality permits?

@ Does the division take timely and consistent enforcement action when
permit conditions are violated?

1  This program was scheduled to be reviewed by the Legislative Commission on Water.
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In order to address these questions we reviewed a stratified random sample of
120 permit files, reviewed the computerized records of the division, and inter-
viewed permittees, EPA, and state officials.

In general, we found that PCA has made continual progress in bringing point
source dischargers into compliance with federal and state requirements. Com-
pliance of major dischargers with standards is relatively good and many minor
municipal dischargers have been brought into compliance with the help of fed-
eral and state construction grants. However, we found that compliance
among smaller, so called “minor” facilities, was spotty. PCA has lacked the
staff and the enforcement tools to effectively deal with all instances of non-
compliance. Nonetheless, we believe there are steps PCA can take with exist-
ing staff to more effectively and efficiently address permitting and compliance
issues.

REGULATORY FRAMI

WORK

Minnesota operates the majority of its water pollution control programs
under delegation agreements with the U.S. Environmental Protection Agency
(EPA). Minnesota negotiates an annual program plan with EPA and receives
EPA grants that fund about 32 percent of the program.

Federal regulation of water pollution began with the Rivers and Harbors Act
of 1899. However, this act, administered by the U.S. Corps of Engineers to
aid navigation, had little impact on most municipal and industrial sources of
pollution.? Minnesota began governmental efforts to curb water pollution as
early as 1927, when a legislative committee reported on the pollution in the
Mississippi River south of the Twin Cities Metropolitan Area and the need for
sewage treatment plants.> The Department of Health took the lead in water
pollution control from then until PCA's creation in 1967.

The federal Water Pollution Control Act of 1948 provided the first modern at-
tempt to deal with water pollution. This act authorized the federal govern-
ment to engage in research about water pollution. The 1956 amendments to
the act authorized a federal program of construction grants (with a federal
share of between 30 and 55 percent) for municipal wastewater treatment
plants. The 1956 amendments also authorized states to establish standards for
water quality and authorized a limited federal role in enforcement actions. -

The federal Water Quality Act of 1965 required states to establish standards
for ambient water quality on interstate water bodies and to develop implemen-
tation plans to meet the standards. States had primary responsibility for en-
forcement action, but the federal government reviewed and approved
standards and implementation plans. States were to determine the standards

2 Much of the next section is derived from A. Myrick Freeman III, “Water Pollution Policy”, in Public
Policies for Environmental Protection, ed. Paul R. Portney, (Washington, D.C.: Resources for the Future,
1990) 97-151.

3 The Pollution of the Boundary Waters Between Minnesota and Wisconsin, Report of the Interim Commit-
tee, Minnesota House of Representatives (1929).
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and then divide the total allowable discharges necessary to meet the standards
among the major dischargers.

The Federal Water Pollution Control Act of 1972 represented a major change
in the regulatory approach to water pollution. Congress established the goals
of eliminating all discharges of pollutants by 1985 and the attainment of “fish-
able and swimmable” waters by July 1, 1983. EPA established a set of techno-
logy-based effluent standards to meet these goals. The act required EPA to
establish effluent standards for all dischargers within various categories in-
stead of making case by case determinations based on the quality of the receiv-
ing waters. Initially, EPA, rather than the states, issued all permits. States
could receive a delegation of authority to issue permits when they met certain
conditions. EPA delegated this authority to Minnesota in 1974. As of 1988,
there were 39 states in which EPA had delegated its authority. :

The 1972 federal act retained the state standard setting process established in
1965 and required that states review these standards every three years. Min-
nesota has set these standards through the administrative rule making process
and in July 1990 adopted its most recent update.*

The 1972 act called for standards to be implemented in two stages. By 1977,
industries were to be meeting effluent limitations based on the best practica-
ble control technology available. EPA was to consider the cost of the techno-
logy in relation to the benefit of the effluent limitation in determining what
was practicable. Effluent limits for publicly owned treatment works were to
meet secondary treatment standards by 1977. These deadlines for publicly
owned treatment works were extended by 1977 amendments until 1983, and
were further extended in 1981 until July 1, 1988.

By 1983, industrial effluent limits were to meet standards based on the best
available technology economically achievable, and municipal discharge limits
were to be based on the best practicable waste treatment technology. If these
standards would not result in water quality goals being met, higher standards
could be required.

The Clean Water Act of 1977 modified some of the deadlines for achieving ef-
fluent limits. After 1977, standards for conventional pollutants (suspended
solids, bacteria, organic material, and pH) were to be established based on
“best conventional pollution control technology” and were to be achieved by
July 1, 1984. Toxic pollutant dischargers were to meet best available techno-
logy effluent limits either by 1984, or three years after the promulgation of the
standards. The 1987 reauthorization of the Clean Water Act again extended
the deadlines until 1989.

The 1987 amendments also required all states to adopt numerical standards
for all “priority pollutants” for which EPA has established criteria.’ This list,
required by Section 307 (a) of the Clean Water Act, currently contains 126
toxic pollutants and EPA has adopted criteria for 30. Minnesota has recently

4 Minn. Rules Ch. 7050.
5 33 U.S.C. Section 1313 (c)(2)(B).
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amended its water quality rules to establish these numerical standards for 53
toxic substances (48 of which are priority pollutants), as well as a procedure
that can be used to establish standards for additional pollutants. Portions of
the new rule have been controversial and are currently being challenged in a
legal action brought by the Minnesota Chamber of Commerce.

A frequent complaint of permittees that we spoke with was that PCA dictated
the technology to be employed to meet the water quality standards. PCA
managers respond that in large part federal requirements dictate the ap-
proach to be taken and that the agency has an obligation to prevent tech-
nologies that do not work from being employed again.

Construction Grants Program

Unlike industrial facilities, municipal wastewater treatment plants have been
eligible to receive construction subsidies since 1956. Congress raised the fed-
eral share of treatment plant construction grants from a maximum of 55 per-
cent to 75 percent in 1972 and decreased the federal share back to 55 percent
in 1984. Since 1970, Minnesota has supplemented the federal contribution
through a state grants program. During the early 1980’s the state and federal
grants combined could, in some instances, pay 94 percent of the cost of design
and construction of new municipal waste treatment facilities.

Since 1972 over $1 billion in state and federal funds have been spent on new
or modified wastewater treatment facilities. However, the Clean Water Act
amendments of 1987 provided for phasing out the federal grant programs.
The last year of funding for the grant program was federal fiscal year 1990
(ending September 30, 1990).

The federal grant program is being replaced by a state loan program.

Through 1994 the federal government will continue to capitalize state revolv-
ing loan programs for support of construction, although the amount of
support will decrease each year. The Public Facilities Authority in the Minne-
sota Department of Trade and Economic Development administers the loan
fund. Until 1994, up to four percent of the federal grant for state revolving
funds can be used for administrative purposes. After 1994, the costs of admin-
istering the program will have to be borne by the state. PCA currently funds
approximately 10 positions in its municipal program from these federal admin-
istrative dollars. PCA funds an additional 20 positions from previously earned
federal grant program administrative funds. These positions administer the re-
maining federal grants for which construction is not yet complete. These posi-
tions will be eliminated in a phased fashion as construction is completed
(approximately one-third in each of the next three years).

PCA's major emphasis during the 1980s has been implementing EPA’s Na-
tional Municipal Policy. This policy, promulgated in 1984, was designed to
bring all municipal facilities into compliance with their final effluent limits by
July 1, 1988. PCA required all communities that needed capital construction
to meet their final permit limits to submit municipal compliance plans detail-
ing the needed improvements, how they would be funded, and a schedule for
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completion. PCA initially identified 135 communities that needed financial
help to meet their permit limits. Beginning in 1987, facilities that would not
complete construction before the July 1, 1988 deadline were required to enter
into court ordered schedules of completion. The Attorney General and divi-
sion staff have negotiated 62 such consent decrees establishing court ordered
schedules. According to PCA, since 1984 over 80 percent of Minnesota facili-
ties on the national municipal list have either returned to compliance or have
signed fixed date schedules to do s0.5 Twenty-seven small communities re-
main on the list waiting for funding to complete their treatment plant up-
grades. It is likely that some communities will not be able to afford to
complete the needed facilities and consequently will not meet the federal stan-
dards.

In summary, the Minnesota Pollution Control Agency operates its major
water quality programs under delegation agreements with EPA. Federal stat-
utes and regulations that require technology-based effluent limits and stan-
dards direct Minnesota’s approach to water pollution regulation. During the
1980s, EPA and PCA policies have emphasized municipal sources of pollution
because there was federal money available to construct new facilities and to
pay for staffing. EPA’s current emphasis is on nonpoint source pollution and
toxic sources of pollution.

ORGANIZATION AND STAFFING

The Water Quality Division reorganized during the last six months of 1990.
The division previously was organized into three sections: Regulatory Compli-
ance, Program Development, and Municipal Wastewater Treatment. As
shown in Figure 3.1 the new organizational structure consists of four sections:
Assessment and Planning, Nonpoint Source, Industrial, and Municipal.

Division management cite a number of reasons for the reorganization. First,
the phaseout of the construction grant program at the federal level means
that the design and construction of municipal wastewater treatment facilities
will make up a much smaller proportion of the divison’s workload in future
years. Second, the federal government has begun to award funding for states
to deal with nonpoint source pollution, and state efforts such as the Clean
Water Partnership mean that increased emphasis will be placed on remaining
nonpoint pollution problems. Third, the division’s role as a partner in water
planning with local units of government is becoming more important, and divi-
sion managers feel that the new structure will clarify relations with external
stakeholders. Fourth, the new organizational structure will allow the munici-
pal section to organize their activities on a regional basis, and will allow the in-
dustrial section to more easily focus on cooperative efforts with other
divisions.

-Figure 3.2 shows the number of personnel in the division by the type of job ac-

tivity. As we discussed in Chapter 1, water quality is a more established pro-

6 Some schedules were established in permits rather than through signed agreements,
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Staff in the Operations and Training Unit conduct training workshops and provide on-site assis-
tance to treatment plant operators.

The Municipal section has three teams that each jointly handle permitting/compliance/enforce-
ment for two of PCA’s regions.
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Environmental review (1 staff handles all sewer extension requests)
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Industrial Section

Section chief

Clerical

Supervisors .

Permits (including 1 FTE for the pretreatment program), 1 additional FTE is paid for by the Super-
fund

Technical review for permits and enforcement

Enforcement

Data tracking

Non-point Source Section

Section Chief

Clerical

Supervisors

Feedlot team

On-site sewage system team

Technical support unit includes 6 hydrologists and 3 engineers. 4 assist in groundwater non-point
source issues and establish best management practices for all Clean Water Partnership projects.
(1 LCMR) 1 trains and assists local government officials on monitoring for Clean Water Partner-
ship projects. 1 establishes best management practices for non-point source. 1 water pollution
computer modeling for nonpoint source. 1 wetlands restoration. 1 Minnesota River assessment
project coordination.

Lakes team — work on Clean Lakes and Clean Water Partnership projects.

Rivers and ground water team — Clean Water Partnership project management.

Administrative management of grants for clean lakes and clean water partnership projects.

Assist with local water planning efforts.

Assessment and Planning Section

Section Chief

Clerical

Supervisors

Scientists and researchers work on toxic abatement research, bio-assays, standards develop-
ment, and special projects including St. Louis River and LCMR studies.

Scientists and engineers work on standards and rules development including 3 who do field work
to'establish effluent limits, 2 who work on rule deviopment, 2 on LCMR funded studies, 1 on water
quality certifications, 1 on biclogical assessments, and 1 on water quality modeling.

Staff work on water quality monitoring-and data management including 1 FTE on data entry of
water quality data, 1 on citizen lake monitoring program, 3 on ambient water quality monitoring
and sampling, 2 on data analysis, 1 on a water quality study of Lake Pepin, and 1 coordinating
data management for local water planning.

Quality control and quality assurance for laboratories

Rules development

Water quality certifications

Wetlands projects

Manages agency equipment and storage

Total positions as of October 1990.
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gram than others in the department. Because of this it has until recently expe-
rienced less growth in personnel and programs than some other divisions. In
1987, the division had a complement of 176 positions; it currently has 191 posi-
tions. The complement assigned to the basic permitting and enforcement pro-
gram has not changed significantly in recent years.

However, nonpoint source pollution programs have grown substantially. Be-
ginning with the passage of the state Clean Water Partnership and the federal
Clean Water Act amendments in 1987, nonpoint source pollution problems
have received increased attention.” Nonpoint source pollution considers pol-
lution problems from:

e agricultural runoff

e animal feedlots

‘@ pesticide and fertilizer application
e urban runoff

® on-site sewage systems

e forestry

e mining runoff

@ highway runoff

@ erosion problems

PCA received four positions in 1987 to help implement the Clean Water Part-

* nership (CWP) program. The CWP awards matching grants and provides

technical assistance to local governments to implement nonpoint source man-
agement plans. PCA has awarded 25 grants for a total of $2.1 million since
1987 and anticipates awarding an additional $500,000 soon.

Although Congress authorized funding for Section 319 of the Clean Water
Act in 1987, the first appropriation from Congress was not made until 1990.
Minnesota received $1.2 million plus a $250,000 bonus for having one of the
nation’s four best nonpoint source plans. These funds have resulted in the ad-
dition of 19 positions in PCA and two in other state agencies.

The primary emphases of Minnesota’s nonpoint program are the federal
Clean Lakes program, the Clean Water Partnership program, and state assis-
tance with local water planning authorized by Chapter 110B and Chapter 509.
Experience with these programs is still too limited to evaluate their success.
Most likely, evaluation of the development and implementation success of

7  See Minn.. Stat. §115.091 to 115.103 and Section 319 of the 1987 Clean Water Act.
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* Minnesota’s nonpoint source plan will have to wait several years. However,
Minnesota has a more fully developed nonpoint source program than other
states, and EPA considers Minnesota’s nonpoint source plan a national model.
Thus, it appears that Minnesota is on the right track as it begins the process of
dealing with nonpoint sources of pollution. It is also clear that nonpoint
source abatement strategies are fundamentally different than the traditional
technology-based solutions to point source pollution. Dealing with the land
use questions associated with nonpoint pollution sources necessarily involves
a wide variety of local and state governmental bodies. Whether PCA will be
able to manage programs of this type remains to be seen. It is likely that the
coordination of nonpoint source programs between state and local govern-
mental units will remain a critical issue in years to come.

MINNESOTA’S SURFACE WATER QUALITY

The federal government, industry, and the citizens of Minnesota have in-
vested approximately two billion dollars to construct treatment facilities for
wastewater. Given the large investment, it is reasonable to ask about the am-
bient quality of Minnesota waters. While this could be the topic of a lengthy
discussion, in this section we briefly summarize what is known about
Minnesota’s water quality.®

PCA has assessed roughly six percent of the almost 92,000 river and stream
miles in the state. The agency has found that 43 percent of the river miles
meet the fishable goal of the Clean Water Act and that 38 percent meet the
swimmable goal. The agency has evaluated about 13 percent of the state’s
lakes and found 73 percent of those meet the swimmable goal. PCA has also
sampled fish from a non-representative sample of 267 lakes to test for contam-
ination.” Four of 34 large lakes sampled have no fish consumption advisories,
29 lakes have advisories recommending limited intake of certain fish, and for
.one lake no intake of certain fish is advised. The primary reason for the rec-
ommended limited intake of fish on large lakes sampled is mercury contamina-
tion.® PCA has also sampled 233 smaller lakes, of which 218 have advisories
to limit intake, two have advisories recommending no consumption of certain
fish, and 13 have no advisories regarding fish consumption.

Monitoring for water toxics was funded from Section 205 (j) of the Clean
Water Act, which called for one percent of federal construction grant funds to
be spent on planning and monitoring. However, with the decline, and now
the expiration of the federal grant program, all water monitoring has been lim-

8 We have a number of concerns about the manner in which water quality data is gathered and used by
PCA that are expressed in our 1987 report on Water Quality Monitoring. Nonetheless, PCA’s data is the
best available and is reliable as an indicator of water quality trends. For more information, see PCA’s most
recent biennial report to Congress, Minnesota Pollution Control Agency, Minnesota Water Quality 1988-
1989, (St. Paul, 1990). '

9 PCA has sampled lakes that are more heavily fished or where contamination was expected, conse-
quently the sample is not representative of all lakes in the state.

10 According to a recent LCMR funded study, the primary source of this contamination appears to be at-
mospheric deposition. See Pollution Control Agency, Assessment of Mercury Contamination in Selected
Minnesota Lakes and Streams. (St. Paul: 1989).
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ited. The only ambient water toxics monitoring currently underway is associ-

- ated with Legislative Commission on Minnesota Resources funded projects

monitoring for mercury, dioxins, and PCBs in specific water bodies. PCA offi-
cials say that if there is any money left at the end of the fiscal year in their
monitoring budget it is used for ambient toxics monitoring. PCA analyzed a
limited number of samples for pesticides in fiscal years 1988 and 1989.

Although PCA has proposed increased funding for its monitoring efforts, the
Legislature has chosen not to fund increased monitoring. For the 1990-91 bi-
ennium, the Legislature moved the responsibility for the fish contamination
sampling from PCA to the Department of Natural Resources. DNR received
a $400,000 appropriation to do increased fish sampling and analysis. In the
first year of the biennium DNR analyzed the backlog of 1,200 fish samples
that PCA had stockpiled. In fiscal year 1991 DNR collected 3,000 fish for
analysis from a representative cross-section of lakes in the state.!! DNR plans
to have the samples analyzed primarily for PCBs and mercury, although some
samples will be analyzed for volatile organic compounds as well. DNR is also
doing health profiles on 100 fish to determine how they are affected by the
ambient water quality. DNR’s plan also called for analyzing a limited number
of samples for the component compounds of PCBs, since recent research indi-
cates that some compounds are more toxic to health than others. However,
this work has been deferred because of fiscal year 1991 budget shortfalls.

As Table 3.1 shows, the major reason that lakes and streams do not support
their designated uses is nonpoint rather than point sources of pollution. Non-
point sources of pollution tend to impact on the whole waterbody, while the
effects of point sources of pollution tend to be more localized. This fact is the
reason behind recent state and federal nonpoint source pollution initiatives.

Table 3.1: Waters Not Fully Supporting Uses Due to
Point and Nonpoint Sources of Pollution

Source Major Impact Moderate/Minor
RIVER (miles)
Point Source
Municipal 62 27
Industrial 556 696
Nonpoint Sources 2,577 684
LAKES (acres)
Municipal Point Source 147,136
Nonpoint Sources 2,015,489

Source: Minnesota Water Quality, Years 1988-1989, 10.

11 ‘The 3,000 fish are processed into about 800 composites for analysis purposes.
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[ITTING AND ENFORCEMENT

Permitting

The Clean Water Act requires that all dischargers of waste into surface waters
receive a permit under the National Pollution Discharge Elimination System
(NPDES). Permits are normally issued for a five year period. PCA uses the
permit process to periodically assess permittees’ discharges and permit condi-
tions to ensure they are in compliance with current Minnesota statutes and
rules.

NPDES permits have somewhat different requirements for municipal and in-
dustrial permittees. In addition, permit requirements and monitoring vary de-
pending upon whether the permit is classified as major or minor.’2 EPA
follows major permits closely and reviews and approves them before issuance.
Table 3.2 shows a breakdown of the water permits issued by PCA. The table
shows that about nine percent of the 918 NPDES permits are major permit-
tees. Although few in number, major facilities account for over 70 percent of
the state’s total wastewater discharge flow.

Table 3.2: Number of Water Quality Permits
By Type of Permit

Major Minor

NPDES NPDES sbs? Total
Municipal . 53P 479 40 572
Industrial 28 358 146 _532
Total 81 837 186 1,104

Source: Pollution Control Agency, November 1990.
88DS includes land application, sludge disposal, pretreatment, and dredging.

PIncludes St. James and Zumbrota which will be classified major when plant upgrades are complete.

Municipal permits generally require monthly reports on the characteristics of
the water they discharge, such as fecal coliform bacteria, biochemical oxygen
demand, total suspended solids, and pH. Recent major municipal and indus-
trial permits have also required an increased monitoring for water toxics (such
as heavy metals or PCBs). PCA had issued 16 permits with toxics monitoring
requirements as of November 1990, with an additional 12 permits in various
stages of drafting and review. The new permit requirements commonly call

12 Major municipal facilities are generally those with discharges exceeding one million gallons per day usu-
ally with a service population greater than 10,000. The definition of industrial major facilities is more com-
plicated. Major industrial facilities are designated based on factors such as the discharge flow, pollutant
loadings, potential public health impacts, and water quality factors. Other municipal or industrial facilities
can be considered major if they have the potential to cause significant water quality problems.



72

POLLUTION CONTROL AGENCY

for permittees to conduct bio-monitoring and allow the permit to be “re-
opened” if toxicity to aquatic life is found.

Industrial permit requirements vary depending upon the way in which the
water is used before discharge. Requirements vary from daily monitoring of a
wide variety of water quality parameters in refineries and paper plants, to
monitoring only for PH, temperature, and flow in industries using only non-
contact cooling water.'?

Minnesota has issued eight NPDES permits to feedlots. Feedlots with a dis-
charge and more than 1,000 animal units are included in the NPDES program
and the remainder of feedlots with more than 10 animal units are required to
submit a permit application.!* There are somewhere between 50,000 and
70,000 feedlots in the state and PCA has certified or permitted approximately
16,000 since the program began. PCA has delegated authority to run the feed-
lot program to 23 counties around the state, with the remainder handled by
four staff in St. Paul. Operators must submit an application for a feedlot per-
mit to PCA or the county. The operators are then either issued a certificate
of compliance if there are no problems, or issued an interim permit containing
a schedule to remedy problems within 10 months. PCA does issue a few feed-
lot permits for larger operations, but over 80 percent of the applications result
in certificates of compliance. Approximately 400 to 500 feedlots are issued
certificates or permits each year with approximately 300 reviewed by the state
and the remainder by counties with delegated programs.’

In addition to NPDES permits, Minnesota also issues State Disposal System
(SDS) permits. Some municipal sewage, sewage sludge, and industrial wastes
are disposed of by land application such as spray irrigation. PCA regulates
these activities through SDS permits. SDS permits generally require permit
holders to monitor ground water at sites where the waste is applied and to sub-
mit quarterly or annual reports.

Table 3.3 shows the number of permits issued by type in the last five years. Ac-
cording to division personnel, about 90 percent of the permits issued are re-
newals of existing permits. PCA notifies permittees by mail nine months
before their permits are scheduled to expire. New applications must be filed
180 days before the permit expires or the permit lapses on the expiration date.
If the application is timely and the permittee is in compliance with the current
permit, they can continue to operate under existing limits until the new permit
is issued.

Permit requirements vary depending on the classification of the receiving
water body and the type of treatment facility. The permit issuance process in-
cludes checking with the technical standards personnel to see if the classifica-

13 Non-contact cooling water is water used to cool buildings or machinery that does not come into direct
contact with any manufacturing process or other product. Sometimes a biocide or chlorine is added to pre-
vent bio-fouling of the cooling system.

14 The waste from one animal unit equals approximately that produced by a cow. For example 100 chick-
ens equal one animal unit.

15 The agency has recently formed a feedlot advisory group made up of representatives from producer
and environmental groups and other state agencies to provide future direction to the feedlot program.
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Table 3.3: Permits Issued, FY 1986-90

1986 1987 1988 1989 1990

Municipal
Major 7 11 6 7 12
Minor 87 115 145 172 72

Industrial
Major 6 3 5 8 2
Minor 62 86 a7 58 45
Total 162 215 203 245 131

NOTE: This table reflects the reclassification of certain domestic treatment facilities as minor munici-
pal.

tion of the receiving water or the effluent standard has changed, and checking
with the enforcement staff to see if the facility is in compliance with existing
standards. The permit staff fill out a draft permit checklist that documents the
permit process. Once the checklist is complete a public notice of the intent to
issue a permit is issued. There are very few facilities that receive public com-
ments as the result of the public notice of the proposed permit.

We examined the length of time for permit reissuance in our sample.’* We
found:

@ The median length of time between the application and permit
reissuance was about nine months. Most permits were not reissued
before the previous permit lapsed. Permittees generally were timely
in submitting their applications, but PCA staff did not begin their
reviews early enough to ensure that permits were issued before they
were scheduled to expire.

The median length of time that permits were past the expiration dates before
being reissued was three months. As of October 1990, there were 193 expired
permits. Twenty-eight had been put on public notice, but 165 had not. PCA
does not intend to reissue some of these permits for a variety of reasons. Dur-
ing the mid-1980s, PCA decided to not put some very small municipalities on
the national municipal list because they would never be able to afford to meet
secondary treatment standards.'” PCA officials told us that there were proba-
bly a “dozen or so” municipalities with lapsed permits in this category. In addi-
tion, some of the expired permits are for facilities that will be hooking up to a
municipal treatment system, or for facilities that will be covered by a general
permit.

16 We examined 120 permits chosen at random and stratified by type and size. Not all dates were avail-
able in each of the permit files.

17 One of these facilities was in our sample; it is is one of the few facilities in the state that still discharges
partially treated sewage to surface waters.
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Permits do not expire if the application has been filed properly, but as we
noted in reviewing air quality permits, permittees are not notified whether
their previous permit remains in effect or not. We found approximately 10
percent of applications in our sample were not timely, and undoubtedly many
were not strictly compliant with permit conditions, leaving many permittees
technically without a permit for a period of time.®

According to division personnel, the goal is to begin working on the new per-
mit two to three months before the previous one expires. However, we found
this goal was not met. In our sample, we found that once the review process
begins permit issuance progresses fairly routinely. Permits were issued
promptly (a median of 54 days) after they had appeared on public notice.

We also found that there is no “exception tracking process” in place for per-
mits. That is, there was no routine comparision of permits scheduled to be is-
sued and permits actually issued nor is there a report on the status of permits
overdue for issuance.

We also examined how quickly new permits are issued. Because of PCA’s
recordkeeping, it is difficult to determine how long new permits take to issue.
We did find that as of August 15, 1990 there were 104 new applicants waiting
for permits, although some of them had been waiting for several years. PCA
staff said that approximately 30 of these were for pump outs or other types of
activities for which PCA is developing generic permits. These permits will be
issued when the generic permit forms are approved.

We recommend that:

e PCA should take steps to streamline its permitting process.

We believe the permitting process can be streamlined in several ways. PCA
should set up a target reissuance date for each permit scheduled to expire.
Since most permit reissuances are noncontroversial, they should be handled
routinely. On a set schedule, before the permit expires, the relevant informa-
tion for the list of all expiring permits should be transmitted to the technical
standards unit and the enforcement unit. In addition, a query of the compu-
terized database should identify the effluent discharge history of the facility.
Both the enforcement unit and the technical standards unit should be re-
quired to respond to the upcoming permits within a set time period. By rou-
tinely getting internal reviews ahead of time from other units in the division,
the permitting staff will be able to process the permit more promptly. Once
this information is available, in most cases it is a simple process to put the new
permit on public notice and then reissue it. When PCA anticipates there will
be problems with issuing the permit, it should begin its review process well
ahead of time and clearly communicate to the permittees the applicable fed-
eral and state standards that apply. For example, for those facilities likely to

18 PCA staff interpret Minn. Rules 7001.0160 to require a determination from the commissioner that per-
mittees are noncompliant with permit conditions before a permit would lapse. Since PCA does not conduct
a review when the permit application is submitted, permittees that have submitted timely applications con-
tinue to operate under valid previous permits.
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be affected by new standards for water toxics, communications regarding the
new requirements should begin well ahead of time.

PCA should also finish the process of implementing generic permits for cer-
tain noncontroversial dischargers. For example, PCA should implement ge-
neric permits for dischargers of noncontact cooling water and pump outs of
contaminated ground water. PCA should consider whether certain classes of
noncontroversial state disposal system permits can be issued for longer than
five years.

Monitoring Compliance

Accuracy of monitoring reports

Minnesota’s regulatory system for water pollution relies on self-monitoring
and reporting by permit holders. NPDES permittees are required to monitor
their discharges and the operational characteristics of their treatment plants
and report the results to PCA on a regular schedule, usually monthly. Some
larger municipalities and industrial facilities take water samples and analyze
them in their own labs, while smaller facilities usually rely on private contract
laboratories.

Because the system rests on the accuracy of the results submitted by permit-
tees, accurate and complete reporting is essential. Accurate reports are en-
sured by properly trained treatment plant operators, quality control in
laboratories, adequate monitoring plans, and cross checks of independently ex-
amined samples by PCA.

Minnesota statutes require that municipal treatment plant operators be certi-
fied according to the type of treatment facility they operate.” There are ap-
proximately 1,800 certified operators in the state. PCA maintains that
properly trained operators can increase the efficiency of treatment systems by
up to 50 percent. However, we found that:

@ There are many municipal treatment facilities that do not have
properly certified operators. ’

As of July 1, 1990, 94 of the 531 municipal facilities had operators uncertified
at the proper classification. Large treatment facility operators tend to be
properly certified; 41 of 42 class A facilities and 54 of 67 class B facilities had
operators at the proper classification. On the other hand, only 72 of 97 class
Cfacilities and 270 of the 325 smallest treatment works (Class D) had prop-
erly certified operators.

We also found that PCA has inconsistently enforced the requirement for certi-
fied operators. In some cases, the agency has issued notices of violation for
uncertified operators, in some cases it has written letters soliciting operators

19 Minn, Stat. §115.71.
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to attend training seminars, and in other cases no action has been taken. We
recommend:

© PCA should consistently enforce the requirement that municipal
treatment plants have properly certified operators. In addition, PCA
should consider requiring the certification of industrial operators
that operate treatment plants similar to those used for municipal
treatment.

Permittees are required to submit monitoring plans that describe their proce-
dures for gathering and analyzing water samples.? The monitoring plans de-
scribe the type of sample and the sampling and analysis plan for the required
water quality parameters. We found that there are a number of facilities that
either had never submitted a plan or had not submitted an updated plan. We
could not find a monitoring plan in 15 of the 120 permit files we reviewed. A
computer review of permittees revealed that at least 160 facilities had not sub-
mitted the required monitoring plans. Review of the facilities in our sample
showed that the monitoring plans were reviewed once they were submitted.
However, if the monitoring plans were not submitted, permittees were not
routinely contacted.

A third way of ensuring the accuracy of water samples is to require certified
laboratories to conduct certain water quality analyses. In a previous study we
noted problems with the analysis of water samples and recommended that a
state certification program for laboratories be established.?! The Legislature
gave the Commissioner of Health authority to promulgate rules to certify envi-
ronmental laboratories in 1988 and the department has recently adopted
rules.”? PCA has notified permittees that they will be required to use certified
laboratories beginning January 1, 1991.

The fourth method of ensuring the accuracy of monitoring results is to inde-
pendently sample water discharges by taking a “split sample” of water that will
be analyzed by more than one lab. Comparisions of the facility lab results
with those from the PCA lab can identify problems with lab or sample quality
controls. PCA officials sometimes sample water quality during inspection
visits to facilities. We discuss this in greater detail below.

Enforcement of Permit Conditions

Enforcement consists of identifing instances of noncompliance, choosing an
appropriate response, and following through on the enforcement action. Per-
mit violations are identified through reviews of a computerized database, in-
spections, manual reviews of facility files, and responses to complaints. The

20 Since 1988, all permittees have been required to submit new plans within 45 days of receiving their new
permits. Prior to 1988, new plans were required only if there were changes in the parameters being ana-
lyzed.

21 Office of the Legislative Auditor, Water Quality Monitoring (St. Paul: February 1987) 75-78.
22 Minn. Stat. §144.97 and Minn. Rules Ch. 4740.2010.
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enforcement action taken is dependent on a number of factors including the

_ seriousness of the violation, the frequency and duration of violations, the

facility’s history of compliance, and the availability of staff resources.?

Permit Compliimce System

PCA requires all permittees to periodically report on their effluent and other
operational characteristics in discharge monitoring reports. The data from
these reports are entered into a computerized database known as the Permit
Compliance System (PCS). EPA requires that PCS be used to store permit
conditions and effluent reports and to generate certain management reports.
As we mentioned earlier, EPA is almost exclusively concerned with major facil-
ities. As a result, PCA has been somewhat slow to enter data on minor indus-
trial facilities into the database. However, the agency is now in the process of
entering data on these facilities into the database and expects to have all facili-
ties on the system in 1991. In addition to effluent reporting data, PCA also
uses the database to store information on inspections, enforcement actions,
and dates of required actions.

PCS offers a tremendous amount of detail on the activities of permittees and
it should be a primary means of identifying permittee noncompliance. How-
ever, we found that staff and management do not routinely use PCS to gener-
ate information on violations or progress in bringing facilities into compliance.

‘There are a variety of reasons for this lack of use. Some staff are reluctant to

deal with a computerized system, and others consider it difficult to use or have
had past difficulties with the system. We recommend:

e PCA should routinely generate standard reports containing
information on facility compliance, and planned versus actual
achievements of inspections, scheduled events, and permit issnance.
Supervisors should review variance reports to ensure that staff
efforts are appropriately focused on high priority items.

@ PCA should investigate ways to make the PCS system easier to use.

Since PCS is an EPA designed and maintained system, it is not designed to di-
rectly address PCA’s reporting and management needs. Nonetheless, we be-
lieve that PCS can be used in conjunction with PCA designed reporting to
meet most management information needs. The division has recognized this
problem, and it has formed a task force to investigate ways to make PCS eas-
ier to use.

Inspections

Inspections are conducted largely by PCA's regional staff. PCA currently has
one inspector assigned to each region to conduct wastewater treatment plant
inspections. EPA requires 90 percent of major facilities to be inspected annu-
ally and PCA has a goal of inspecting minor facilities once every 5 years. PCA

23 'The enforcement process that PCA. tries to follow is documented in the Division’s Enforcement Man-
agement System.
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commits to do a certain number of inspections each year in the annual pro-
gram plan it negotiates with EPA. Historically, municipal minor facilities have
been inspected more often than industrial minor facilities, reflecting EPA pri-
ority on municipal facilities.

Several types of inspections are conducted, ranging from the most cursory re-
connaissance survey to complete reviews of facility compliance. The most
common type of inspection is a compliance monitoring survey, which includes
a review of operations and discharge monitoring reports and a determination
of whether or not facilities are in compliance with their permits. Sometimes
inspectors take water samples to monitor for standard parameters. Many facil-
ities have also had biomonitoring reviews to determine how toxic their efflu-
ent is to aquatic life.

Table 3.4 lists the number of major facility inspections by type in the last five
years and Table 3.5 shows the same data for minor facilities. We reviewed the
list of all inspections conducted in the last five years and found:

e PCA is meeting the goal of inspecting major facilities annually, but it
has not met its inspection goals for minor facilities.

Table 3.4: Water Quality Division, inspections of Major
Permittees

Municipal Industrial

Total of permittees 51 28
Total permittees inspected since 1985 51 28
Total number of inspections since 1985 318 129
Total sampling inspections since 1985 27 4 ' 16
Total biomonitoring assessments 127 33
Number of permittees with biomonitoring

assessments 50 14

Table 3.5: Water Quality Division, inspections of
Minor Permittees

Municipal Industrial

Total of permittees 519 504
Total permittees inspected since 1985 333 47
Total number of inspections since 1985 468 52
Total sampling inspections since 1985 7 2
Percent of inspected permittees with sampling

inspections since 1985 21% 4.3%
Total biomonitoring assessments 307 6

Number of permittees with biomonitoring assessments 207 5

A}
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180 municipal minor (35 percent) and over 450 industrial minor (91 percent)
facilities have not been inspected in the last five years. Our sample of facili-
ties showed that there are many that have not been inspected for longer peri-
ods of time. The table also shows that most municipal facilities have had the
toxicity of their effluent assessed at least once using biomonitoring tech-
niques. However, almost no minor industrial facility effluent has been as-
sessed. Many industrial facility dischar%fs, even non-contact cooling water
discharges, may be toxic to aquatic life.

Periodic inspections are necessary to ensure continuing compliance with per-
mit conditions. We estimate from our sample review that over one-half of
minor facility inspections found permittees not in full compliance with their
permit conditions. A review of inspections entered into PCA's database be-
tween July 1989 and November 1990 showed that 13 of 54 major inspections
and 71 of 111 minor inspections revealed permittees not in full compliance
with their permits. We also found that PCA did not routinely follow up in-
spections to determine if noncompliant permittees had come back into compli-
ance.

Only a small percentage of permittees have their effluent checked by PCA in
sampling inspections. As we mentioned earlier, this may become less impor-
tant in 1991 when the Department of Health begins certifying laboratories
that analyze water samples.

Compliance With Permit Conditions

We examined water permittee compliance with permit conditions by using
PCA’s information systems and through manually reviewing files. We used the
PCS system to identify various types of violations for fiscal year 1990. Since
the goal of the enforcement system is to move permittees into compliance
over time, we felt using the most recent fiscal year as a basis of judging compli-
ance was the most reasonable time period. A review of longer or earlier peri-
ods of time would show higher rates of noncompliance.

We feel effluent violations are the most critical element of the compliance sys-
tem because they are exactly what permittee reporting, permits, and treat-
ment plant upgrades are designed to prevent. Tables 3.6 and 3.7 show
effluent violations for 1990. The tables show that:

e Complete compliance with permit effluent limits is spotty at best.

Over 40 percent of municipal plants and 70 percent of major industrial permit-
tees had one or more violations during fiscal year 1990. However, effluent
violations are more serious if they occur often or are significantly above per-
mit limits. The tables show that about 14 percent of industrial major, 11 per-
cent of municipal major, and 6 percent of municipal minor facilities had
effluent violations in six or more months in fiscal year 1990. The frequency of
industrial minor facility violations are more difficult to determine because

24 According to PCA staff, non-contact cooling water may be toxic because of the chlorine or biocides
used as bio-fouling agents.
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Table 3.6: Municipal Effluent Violations, FY 1990

Major Facilities Minor Facilities

Total permitted municipalities 53 518
Municipalities in violation - 26 206
Percent of municipalities in violation

one or more times 49% 40%
Number of violations 150 1,073
Number of months in violation 9 594
Average number of months in violation

per municipality 3.8 2.8
Municipalities in violation three or more months 14 80
Municipalities in violation six or more months 6 29
Municipalities in violation during June 1990 11 61

Table 3.7: industrial Effluent Violations, Major
Permittees, FY 1990

Total permitted industries 28
Industries in violation . 20
Percent of industries in violation 71%
Number of violations 126
Number of months in violation 67
Average number of months in violation per industry 3
Industries in violation three or more months 8
Industries in violation six or more months 4
Industries in violation during June 1990 10

they are not yet on the computer system. However, in our sample of 47 minor
industrial facilities approximately 30 percent had one or more effluent vio-
lations, and 13 percent of permittees had violations in three or more months.
We also noted in our file reviews that once new treatment plants become op-
erational the effluent violations generally stop.

In addition to effluent limits, permits usually inchide requirements for peri-
odic reporting of discharges and operation and maintenance of treatment fa- -
cilities. Some facilities have additional reporting requirements associated with
construction grants or past enforcement actions. Construction grants, stipula-
tion agreements, and consent orders entered into under the National Munici-
pal Policy require reporting on whether certain milestones have been met.

We examined compliance with reporting and schedule requirements through
an examination of the computerized database and a review of the paper files
for our sample of permittees. We found that:

@ Most major facilities meet reporting and schedule requirements, but
minor permittee compliance is inconsistent.
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Table 3.8 shows municipal reporting violations. In most cases these represent
the permittee’s failure to report on all of the water quality parameters re-
quired by their permit. That is, the permittee sent in a discharge monitoring
report, but failed for some reason to submit a value for one or more required
parameters. In other cases, the permittee did report a number for the concen-
tration of the parameter but not the total amount or quantity of the pollutant
discharged. While undesirable, reporting violations of this type are generally
not se%'ious as long as they are not part of a continued pattern of noncompli-
ance.

Table 3.8: Municipal Reporting Violations, FY 1990

Major Minor
" Facilities Facilities
Total permitted municipalities 53 518
Municipalities in violation 12 153
Percent of municipalities in violation 23% 30%
Number of concentration absent violations 38 541
Number of quanitity absent violations 43 468

Table 3.9 shows municipal and Table 3.10 shows industrial schedule violations
during fiscal year 1990. Schedule violations occur when the permittee fails to
meet a scheduled milestone date or fails to submit a required report on con-
struction progress. The table shows that the major facilities generally met the
terms of their permits and construction grant schedules. Minor facilities, on
the other hand, were less likely to meet the requirements. Over 20 percent
failed to submit one or more of the required reports. As we noted earlier,
many of the minor facilities failed to submit monitoring plans. In reviewing
our sample, we found the same trend held true for minor industrial permittees.

Table 3.9: Municipal Schedule Violations, FY 1990

Number of Permittees Failing to Submit Major Minor
Monitoring plans 0 63
Construction schedule related reports 3 40
Other required reports A 34
Total Number of Permittees

With Schedule Violations* 4 115

*The total number of minor permitteees does not sum because some failed to submit more than one
type of report.

We found that PCA promptly reviews the monitoring plans when they are sub-
mitted and corresponds with the permittees about any deficiencies. However,

25 If the permittee has reported the concentration or the amount and also the discharge flow then the
other amount can be calculated.
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Table 3.10: Industrial Schedule Violations, FY 1990

Major Minor

Monitoring Plan

Not Received 0 113

Received Late 2 17
Quarterly/Semi/Annual Report

Not Received 1 48

Received Late 0 4
Progress Report

Not Received 0 - 18

Received Late 3 3
Other Report

Not Received 4 27

Received Late 1 0
Schedule Date :

Not Achieved 0 10

Achieved Late 5 4

We found that PCA promptly reviews the monitoring plans when they are sub-
mitted and corresponds with the permittees about any deficiencies. However,
PCA has not consistently followed up on the failure to submit monitoring
plans or other required reports. PCA currently follows up only if enforce-
ment officers happen to note the failure when next reviewing the facility. We
recommend:

e PCA should develop a process to systematically and promptly follow
up on the failure to submit required reports.

PCA officials told us that they had plans to begin systematically sending let-
ters to permittees failing to submit required reports.

Significant Noncompliance

EPA has developed a methodology for assessing the significance of effluent
violations, not meeting scheduled compliance dates, and reporting deficien-
cies. EPA requires that PCA submit this Quarterly Non-compliance Report
(QNCR) for major facilities.?® Violations are reported based on the facility’s
performance in the previous six-month period—the quarter for which the re-
port is prepared and the previous quarter. There are five types of violations
that can cause noncompliance with an NPDES permit: effluent violations,
schedule violations, reporting violations, enforcement order violations, and
other so called “narrative” violations. Effluent violations are reportable if

26 EPA developed the QNCR because staff resources did not allow them to follow up on every violation
for major facilities. The reporting requirements are set out in federal rules, 40 CFR 123.45 (a)(2).
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they exceed 120 percent of the permit limit for toxic substances or 140 per-
cent of the limit for conventional pollutants in two of the six months.?’ In ad-
dition, a violation of any pollutant monthly average limit in four or more
months of the period is considered a chronic violation and must be reported. -
Schedule violations consist of not meeting a compliance schedule date con-
tained in a permit, stipulation agreement, or consent order. Scheduled events
that are more than 90 days late must be reported on the QNCR. Permit re-
porting violations occur when required reports, such as discharge monitoring
reports or compliance schedule progress reports, are incomplete or not re-
ceived within 30 days of the due date. Enforcement order violations are re-
ported when any condition of the enforcement order is violated or any
violation of a monthly average discharge limit occurs. Other permit require-
ment violations that must be reported include: violation of pretreatment pro-
gram requirements, or any other special EPA area of concern.

EPA acknowledges that there are a variety of other circumstances that can
cause serious water quality or health problems that would not appear on the
QNCR.% Nonetheless, the QNCR is a useful tool for considering the effec-
tiveness of compliance monitoring and enforcement efforts.

We reviewed the QNCRs for the last year to assess what percent of the report-
ing, scheduling, and effluent violations met EPA's criteria. Table 3.11 shows
the number of major permittees appearing on the QNCR during state fiscal
year 1990, the reason for appearing on the report, and whether they were
back in compliance. Minnesota’s compliance rate for major facilities was rela-
tively high by EPA’s definition. Depending on the quarter of 1990, between

70 and 93 percent of industrial facilities and between 77 and 89 percent of mu-
nicipal permittees were in complete compliance. Only one industrial and two
municipal facilities remained out of compliance by EPA’s definition during all
four quarters of 1990. According to EPA officials, Minnesota historically has
been viewed as maintaining a high compliance rate compared to other states.

In summary, PCA has done a relatively good job of monitoring and bringing
major facilities into compliance with permit requirements. However, there

are compliance problems with minor facilities, particularly minor industrial fa-
cilities. In the next section we review how well PCA follows its Enforcement
Management System process for escalating enforcement when permittee’s vio-
late their permit limits.

Enforcement Actions

All noncompliance with permit conditions is subject to enforcement action.
However, PCA tries to examine a number of factors in determining whether
an enforcement action is called for.

The normal enforcement action process calls for an escalating series of en-
forcement steps in order to gain compliance with the permit. This process is il-

27 'The specific list of Group I pollutants that we have categorized as conventional and Group I pollutants
that we labeled toxic is set out in the federal rule.

28 For example, a single serious effluent discharge violating permit limits, frequent violations for different
parameters, and unauthorized bypasses or discharges are not reportable.
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Table 3.11: Quarterly Noncompliance Report, FY 1990

‘ 7-89-  10/89 - 1/90 - 4/90 -
Type 9/89 12/89 3/90 6/90

Municipal Compliance Status

Total permlttees cited 19 18 19 15
Permittees in noncompliance 6 11 12 12
Permittees in interim compliance® 8 3 3 1
Permittees in full compliance 5 4 -4 2
Reason Cited
Reporting violation 9 13 17 12
Effluent violation 6 1 0 1
Schedule violation 2 0 1 0
Multiple violations 2 4 1 2
Industrial Compliance Status
Total permittees cited 18 8 10 11
Permittees in noncompliance 5 2 7 8
Permittees in interim compliance 3 1 1 2
Permittees in full compliance 10 5 2 1
Reason Cited
Reporting violation 13 6 7 8
Effluent violation , 4 1 1 2
Schedule violation 0 0 0 0
Multiple violations 1 1 2 1

Source: Minnesota Quarterly Noncompliance Report.

8permittees in this category are generally resolving violations through a compliance schedule set out
in a formal enforcement action.
Once permittees return to full compliance, they are carried on the QNCR for one more quarter,

lustrated by Figure 3.3 which shows that PCA begins with informal enforce-
ment actions and if compliance is not achieved moves to the formal notice of
violation. A notice of violation sets out the alleged violations and requires the
permittee to respond within 30 days.

Table 3.12 shows that PCA issued approximately 65 notices of violation
(NOV) in each of the last three years. In reviewing our sample and PCA’s
computerized records we found that:

@ PCA has been reluctant to take further enforcement actions when
notices of violation do not result in compliance.

For example, one small city received a NOV in 1984 for not submitting any
monitoring reports in the previous three years. It received another NOV in
1985 for not submitting reports and failing to apply for a new permit. PCA in-
spected the facility in 1988 and noted that there had been no discharge from

‘the wastewater treatment pond in the past 10 years, the operator was un-

certified and the secondary pond cell was dry and full of weeds. The city then
began submitting discharge reports but has since stopped and has not sub-
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Table 3.12: Notices of Violation Issued, FY 1988-90

1988 1989 1990 Total

Municipal

Major 7 6 3 16

Minor 42 44 37 122
Industrial

Major 1 0 4 14

Minor 14 23 i Y4
Total 64 82 53 199

NOTE: The total considers domestic treatment facilities such as trailer parks as municipal minors,
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mitted any since February of 1989. PCA wrote the city in April 1990 about
the failure to submit reports but it had not yet responded.

Another small city with leaking wastewater treatment ponds was issued a
NOV in January 1988 and was required to submit a written corrective action
plan. However, the city did not submit a plan and PCA did not follow up
again until April 1990.

Table 3.13 shows that the majority of permittees with 1990 effluent violations

in more than three moriths had not yet been subject to formal enforcement ac-
tions by PCA.

Table 3.13: Repeated Effluent Violations Resulting in
Enforcement Actions, FY 1990

Major Minor
Facilities Facilities
Municipalities in violation three to 8 42
six months?
Number resuLting in enforce- 1 (12.5%) 19  (45.2%)
ment actions
Municipalities in violation six or - 5 18
more months ‘
Number resulting in enforce- 4 (80.0%) . 3 (18.7%)
ment action
Industrial permittees in violation 4 —°
three to six months
Number resulting in enforcement: 2 (50.0%) -
actions . :
Industrial permittees in violation six 2 —
or more months
Number resulting in enforcement 1 (60.0%) -
actions

8Includes permittees already in violation stated number of months by May 1, 1990.

Includes enforcement actions from FY 1990 and consent decrees and stipulation agreements in ef-
fect from previous years.
°Not all industrial minor facilities have been entered into the reporting system yet.

If a facility does not respond to a NOV, or responds unsatisfactorily, the next
step in the enforcement process is to try to negotiate a stipulation agreement
or consent order with the permittee. The goal of these negotiations is to set
up an enforceable schedule, generally with monetary penalties, for bringing
the permittee into compliance. If the agency is unable to negotiate an agree-
ment with the permittee, the next step in the process would be to seek author-
ity from the board to initiate legal action.** However, we found that:

30 The Attorney General maintains the ultimate authority to initiate any legal action involving the state.
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e In practice, the division has rarely used stipulation agreements and
almost never takes permittees to court.

Table 3.14 shows stipulation agreements and consent decrees since 1986.
PCA has entered into 25 stipulation agreements since 1986, all but three with
municipalities. Consent decrees make up the remainder of PCA’s formal en-
forcement actions. There have been 68 consent decrees entered into since
1986, all but two with municipal facilities. The vast majority of these, 62 of 68,

- were entered into at EPA’s insistence as part of the National Municipal Policy.

EPA required states to institute legally enforceable schedules with municipal
facilities that would not meet the Clean Water Act goals by July 1, 1988. The
only legal actions since 1986 have been two EPA initiated suits against the
Metropolitan Waste Control Commission.3

Table 3.14: Siipulation Agreements and Consent
Decrees, 1986-90

1986 1987 1988 1989 19909 Total

Stipulation Agreements?

Major Facilites - 0 3 1 0b 0 4

Minor Facilities 2 7 3 5 4 2
Consent Decrees

Major Facilites 0 1 4 2° 0 7

Minor Facilities 0 3 35 15 8 61
Total 2 14 43 22 12 93

2Municipal facilities except as noted.
Includes three industrial facilities.

®Industrial facilities.

9Through October 1990.

PCA’s experience with an industrial permittee in our sample shows that even
stipulation agreements can be ineffective in the case of recalcitrant permit-
tees. This facility had a history of problems dating back to 1981. After a num-
ber of contacts with the facility PCA issued a NOV in 1982. In early 1983 a
stipulation agreement was drafted that called for remedial actions. Violations
continued despite numerous enforcement letters and another notice of viola-
tion. After two years of negotiation the violator eventually entered into a
1985 stipulation agreement that contained a schedule of actions to resolve the
long standing deficiencies. Since 1985 there have been at least four more no-
tices of violation, at least eight inspections documenting problems, and numer-
ous enforcement letters. In 1988, the agency assessed $190,000 in penalties
pursuant to the stipulated agreement, but then agreed to let the permittee col-
lect additional information and to reduce the penalties if it made progress on
resolving some of the violations. Little progress has been made to date and
the penalty assessed has not yet been paid. Since the fall of 1989 the agency

30 One action that was brought by a citizen’s group and later joined by both EPA and PCA resulted in a
consent decree being signed with Koch Refining.



88

Administrative
penalties would
help gain
compliance
more often and
more quickly.

POLLUTION CONTROL AGENCY

has been working on drafting and negotiating a consent decree. After failing
to get a signed consent decree, PCA finally sought board approval in Septem-
ber 1990 to request the Attorney General to initiate litigation.

‘We recommend that:

e PCA should revise its enforcement management system so that it is
clear when increased enforcement responses are called for.

We reviewed a sample of 14 facilities that had entered into stipulation agree-
ments or enforcement actions with PCA to see how closely PCA followed
these facilities. We found that PCA had properly identified violations of the
agreements and sought the stipulated penalties in all but two cases. In those
two cases the violations were recent and had not yet been followed up. On av-
erage it took PCA four months to identify noncompliance that violated the
agreement, although in one case PCA took a year to assess the penalties. It is
important to act promptly to notify permittees of violations of stipulation
agreements or consent decrees because continuing violations incur additional
stipulated penalties.

We also found in these 14 cases that violations of the consent decrees or stipu-
lation agreements stopped after completion of new treatment plants. It ap-
pears to us that consent decrees and stipulation agreements usually have been
effective in gaining compliance with water quality standards.

Negotiating stipulation agreements is very time intensive, according to staff.
This is partially because permittees are required to agree to the terms of the
stipulation. In some cases, they have few incentives to cooperate with PCA.
With most municipalities, PCA's only leverage is threats to not approve sewer
extensions. PCA can hold up reissuance of permits, but for municipalities this
has little practical effect. With recalcitrant industrial facilities, leverage is
even more limited, given PCA's past reluctance to initiate court actions. We
recommend:

@ The Legislature should authorize PCA to utilize administrative
pénalties in some circumstances.

Administrative penalties have been used effectively in the Hazardous Waste
Division to prompt compliance with the law. We believe that PCA could
more effectively use its enforcement staff and gain compliance with water
quality standards more often and more quickly if they had an enforcement
tool to use after NOV’s fail to work. The large amount of staff time associ-
ated with stipulation agreements and court actions makes these tools a last re-
sort that PCA has been reluctant to use.

Enforcement priority is currently given to major facilities, followed by minor
municipal and other minor facilities. However, in our review of inspections,
permits and enforcement actions, it was difficult to discern a pattern to PCA’s
approach to minor facility compliance, with the exception of those that were
part of the National Municipal Policy effort. We recommend that:
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e PCA should formally set priorities for its permitting and enforcement
- approach toward minor facilities.

One component of setting priorities is to assess how often facilities should be
reviewed by the agency. Many states have utilized the concept of a “signifi-
cant minor” facility to differentiate facilities whose discharge has more poten-
tial to cause environmental damage. Significant minor facilities should be
inspected and reviewed on a more regular schedule than other less important
dischargers.

OTHER ISSUES

Fees

PCA charges a number of fees to defray part of the costs of the water quality
program. Each permit holder is charged a $60 application fee, an annual fee,
and a permit processing fee that is levied approximately every five years when
permits are renewed. The fees are deposited into the special revenue account
and are expected to be related to the division’s special revenue appropriation.

The processing and annual fees are based on the amount of wastewater dis-
charged. Annual fees vary from $110 for small “minor” dischargers to $83,500
per year for the main Metropolitan Waste Control Commission plant. Permit
processing fees vary from $1,250 for the smallest facilities to $62,600 for the
main metro plant.

PCA fees are higher than in other states in EPA Region 5. Despite this,
Minnesota’s fees do not fully cover the costs of issuing and enforcing permit
conditions. As we discuss more fully in Chapter 6, we believe it is reasonable
for businesses discharging wastes to pay for the cost of permitting and normal
compliance monitoring and enforcement. If this concept is adopted as state
policy, the question of how PCA assesses permit fees also needs to be ad-
dressed.

Minnesota’s fees were established with a relatively flat four tier cost structure
for each class of permittee, primarily for administrative convienience. Since
the fees are based on quantity of water discharged rather than what is in the
effluent, the fees do not adequately reflect the amount of staff time spent on
the facility. While it is probably not possible to have fees exactly reflect the
staff time spent working on permits and enforcement, a fee system that has
more than the current four tiers and that is based on the quantity and type of
effluent could more closely match the fee to the cost of regulating the permit-
tee. Wisconsin uses a fee system that calculates a fee based on the quantity
and type of discharge, with more environmentally harmful substances assessed
a higher fee.® In addition to more closely matching the cost of permitting
and enforcement, such a system might also provide an economic incentive to
reduce discharges of harmful substances. We recommend:

32 Wisconsin Administrative Code, Chapter NR 101.
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e PCA should modify its permit fee system to rhore closely match the
cost of permitting and enforcement and better reflect the
environmental hazards of the discharge.

Another possibility to more closely match PCA staff effort and the fees

charged would be to assess a surcharge on annual fees for permittees that
have violations requiring enforcement actions.

Management Reporting and Control

The Water Quality Division does not currently have a system of time report-
ing that is adequate for management control purposes. The majority of staff

. simply report the number of hours worked in a day on their time sheets. Most

public and private organizations use time reporting systems to ensure that
staff work is closely tied to organizational goals, and so that management can
assess the costs of meeting those goals and evaluate resource tradeoffs. We
think that developing such a system would provide division and agency man-
agement valuable information on staff efficiency that will help them imple-
ment the most cost effective organization. We recommend:

© The division should change its time reporting system to better track
resource usage.

This effort would be consistent with several other management reporting
changes that we have suggested to improve the division’s ability to evaluate its
own progress in implementing environmental goals. It could also serve as a
basis for documenting additional staff work associated with enforcement ac-
tions if an enforcement surcharge approach to permit fees is adopted.

SUMMARY

The Water Quality Division is undergoing a transition from a focus on bring-
ing municipal facilities into initial compliance with Clean Water Act provisions
to a program of continuing compliance and nonpoint source pollution reduc-
tion. We examined the division’s activities and found a number of problems
with the timeliness of PCAs permitting and enforcement actions. Although
PCA has clearly made progress in bringing facilities into compliance, we be-
lieve the division can make further improvements. We recommend that:

@ The permitting process should be streamlined so that permits are
issued more promptly. -

@ The division should consistently enforce the requirement for
wastewater treatment plant operator certification. Some industrial
plant operators should be required to be certified.
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The division needs to develop a system to systematically follow up on
unsubmitted reports.

The division needs to improve the process that it uses to track facility
compliance. '

The division should formally set priorities for its permitting,
inspection, and enforcement approach toward minor facilities.

The Legislature should grant the division authority to issue
administrative penalties.

The division should investigate implementing a pollution-based
permit fee system.

The division should improve its time reporting system to better track
resource use.






Chapter 4

CA's Ground Water and Solid Waste Division administers two major

¥ programs: the permitting and regulation of solid waste landfills, and
L. state and federal superfund programs to clean up improper hazardous

waste disposals. The division also administers a waste tire abatement pro-

gram, an infectious waste program, and several programs related to ground

water monitoring and information.

In this chapter, we describe the programs of the Ground Water and Solid
Waste Division. We ask the following research questions:

@ Are solid waste permits issued in a timely manner?

@ Do sanitary landfills have adequate water quality monitoring systems
and are water quality monitoring reports being submitted in a timely
manner?

© Does PCA adequately enforce the terms of solid waste permits? Are
facilities regularly inspected and does PCA take effective enforcement
action when permit conditions or environmental rules are violated?

© Has PCA made progress in cleaning up contamination at superfund
sites? Are cleanups efficient and comprehensive? Are resources
adequate to address all contaminated sites?

We addressed these questions by reviewing agency files on samples of 53 land-
fills and 17 superfund cleanup sites and interviewing division staff and repre-
sentatives of the regulated community. In addition, we surveyed county solid

waste officers and reviewed published comparisons of other states’ programs.’

In general, we found that PCA takes too long to review permit applications
and that the division’s efforts to enforce compliance with permit terms and
agency rules have been, over the years, mostly ineffective. The division has
made significant progress cleaning up superfund sites, but the cleanup process
is very lengthy and many sites have not yet been addressed.

1 We received survey responses from 77 of 87 counties (89 percent). Complete survey results are re-
ported in Appendix B.
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REGULATORY FRA

When the Pollution Control Agency (PCA) was created in 1967, its duties
were expanded from those of its predecessor, the Water Quality Control Com-
mission, to include regulation of solid waste disposal.? Specific permitting au-

- thority was authorized in 1971 and PCA began to issue solid waste disposal

permits with no expiration dates to new and existing facilities. Previously,
some counties regulated solid waste disposal but many communities disposed
of garbage in unregulated open dumps or by open burning.

During the 1970s, evidence began to mount that the ground water under open
dumps and sanitary landfills was susceptible to pollution. The federal Re-
source Conservation and Recovery Act of 1976 established an Office of Solid
Waste in the Environmental Protection Agency (EPA) to provide technical
and financial assistance to states on solid waste management, resource recov-
ery and conservation.? This law requires states to prohibit open dumping of
solid waste and requires all wastes to be disposed of in sanitary landfills or
utilized for resource recovery.

A 1984 amendment to the Resource Conservation and Recovery Act required
EPA to establish regulations for sanitary landfills. These regulations, not yet
finalized, set minimum standards for landfill design and ground water monitor-
ing. PCA has already adopted most of the requirements contained in the pro-
posed federal regulations.” Unlike major programs for air quality, water
quality, and hazardous waste where the state is delegated responsibility to
carry out federal programs and policies, solid waste enforcement is mostly
state funded and administered.

In 1982, PCA began to upgrade existing landfill permits. PCA required new
facilities or expansions to have liners and leachate collection systems and
embarked on an effort to upgrade water quality monitoring systems of existing
landfills. In 1988, PCA completed a four-year effort to promulgate solid
waste rules that incorporated many of the requirements that the division had
included in 1980s permits.’ The rules include design specifications for sani-
tary landfills, permit application procedures, operating and reporting require-
ments, water quality monitoring requirements, and provisions for closure and
post-closure care. Beginning July 1, 1990, open sanitary landfills were re-
quired to submit financial assurance that would cover closure and post-closure
costs, including a contingency for future cleanups of contaminated ground
water.

2 Statutory authorization is currently contained in Minn. Stat. Ch. 115 and 116. See especially Minn. Stat.
116.07.

3 Public Law 94-580 as amended by the Solid Waste Disposal Act Amendments of 1980, Public Law 96-
482,

4 The only significant area where proposed federal regulations are more stringent than Minnesota’s rules
is the 30-year post-closure care and maintenance requirement for sanitary landfills. Minnesota rules cur-
rently require only 20 years of post-closure care.

5 Minn. Rules, Ch. 7001.0010-7001.0210, 7001.3000-7001.3550, 7035.0300-7035.2875.
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Paralleling the increased concern with solid waste disposal was mounting evi-
dence of soil and ground water pollution from past disposal of hazardous
waste. To address these contaminated sites, the federal government in 1980
passed the Comprehensive Environmental Response, Compensation and Lia-
bility Act (CERCLA), which created a superfund financed by a tax on chemi-
cal feed stocks (oil) to clean up contaminated sites.®

In 1983, Minnesota passed its own superfund law, the Minnesota Environmen-
tal Response and Liability Act (MERLA), to pay for cleanups of sites that do
not qualify for federal funds.” The state superfund is financed by general fund
appropriations and a tax on hazardous waste generators. Both the state and
federal superfund laws require parties responsible for the contamination to
pay for the cleanup, with the fund paying for cleanups where responsibility
cannot be determined or the responsible party is unable to pay. Federal funds
also pay for a significant part of the division’s expenses in administering the
superfund program and for Minnesota’s site assessment program that deter-
mines the extent of contamination at suspected sites. EPA oversees cleanups
of sites eligible for federal funds, but has delegated management responsibil-
ity to Minnesota through a Superfund Memorandum of Agreement and site-
specific cooperative agreements which set forth the division’s responsibilities.

ORGANIZATION AND STAFFING

Figure 4.1 presents an organization chart for the Ground Water and Solid
Waste Division. There are three sections in the division, each with an
administrator’s office and four operational units.

The Program Development Section has four units. The Rules and Training
Unit is responsible for rules promulgation, research and assistance to other di-
visions and government agencies on solid waste issues, and training programs
for division staff, landfill operators, and other solid waste professionals. The
Ground Water Unit conducts special ground water studies, recommends
ground water protection policy for the agency, and assembles data on ground
water monitoring. The IGWIS unit designed and is now implementing the In-
tegrated Ground Water Information System.

The Site Assessment Unit assesses 25 to 30 sites each year for possible addi-
tion to the state and federal superfund lists. This unit also responds to re-
quests by individuals and businesses to evaluate the environmental history of
property that is being sold (the Property Transfer Program). The number of
these requests has grown from 44 in fiscal year 1986 to 1,692 in 1990. The par-
ties making the requests pay for the costs of the property transfer investiga-
tions. Sometimes, PCA uses this program to get responsible parties to clean
up sites with limited contamination, thereby avoiding a time-consuming super-
fund investigation.

6 Public Law 96-510, 1980, re-authorized and amended by Public Law 99-499, the Superfund Amend-
ments and Reauthorization Act of 1986.

7 Minn. Stat. Ch. 115B.
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Director's Office

Figure 4.1: Ground Water and Solid Waste Dlvision Organlzation
Chart, October 1990

[

Program Development Solld Waste Slte Response
Saction Section Section

|_| Rules and Training y || Responsible Party
Unit Permits Unit 1 Unit |

| | site Assessment | | Responsible Party
Unit Permits Unlt 2 unit It

_{ ~ Ground Water Enforcement ,_{ Superfund
Unit Unit Unit

L IGWIS Superfund L Waste Tire
unit Unit Management Unli

The Site Response Section oversees most superfund cleanups. As of October
1990, there were 166 sites on the state superfund list called the Permanent
List of Priorities.® Forty-four of those sites are also on the federal superfund
list called the National Priorities List. The Site Response Section has two Re-
sponsible Party Units that oversee cleanups paid for and managed by the par-
ties responsible for the contamination and a Superfund Unit that manages
cleanups paid by state or federal superfund money where there is no responsi-
ble party. -

The Site Response Section also contains the Waste Tire Management Unit. It
licenses waste tire haulers and issues permits to waste tire transfer stations,
storage facilities, and processors. It also administers a waste tire abatement
program. Since its initiation in 1985, this program, funded by a fee on motor
vehicle transfers, has cleaned up 20 tire dumps containing 3.2 million tires.’
The division hopes to have all the unpermitted waste tire dumps cleaned up
by 1995 and reassign some of the program’s staff.

The Solid Waste Section contains two Permit Units that issue new permits and
modify and renew old permits for solid waste disposal facilities (primarily land-
fills). The Superfund Unit oversees cleanups of landfills that are on the state
and federal superfund lists. The Enforcement Unit has several functions:
superfund cleanups, management of PCA's new infectious waste program,

8 InDecember 1990, the PCA Board added 14 more sites.

9  Most waste tires are used as a fuel supplement in coal burners. Some tires are ground up into small
pieces called crumb rubber for use in asphalt and the manufacture of plastic containers.
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landfill inspections, and enforcing compliance with permit terms, state laws,
and solid waste rules.

As a result of legislative initiatives such as the superfund and waste tire pro-
grams, PCA's Ground Water and Solid Waste Division devotes more resources
to clean up environmental contamination than to enforce exlstmg solid waste
permits and rules.. Forty percent of division staff are involved in superfund
cleanups but only six percent are directly involved with enforcement activities.
Figure 4.2 describes in detail the responsibilities of the division’s staff for each
section. As we discussed in Chapter 1, PCA’s allocation of its resources is
largely fund driven. In this case, there is a federal program to fund cleanups
and a mechanism to get responsible parties to pay for a substantial portion of
cleanup costs. In contrast, solid waste enforcement efforts are funded by state
general fund appropriations. This relative imbalance in the emphasis placed
on cleanup versus enforcement has implications for PCA’s effectiveness in
these two important functions.

Figure 4.2: Ground Water and Solid Waste Division
Staffing

Division Director

Assistant Division Director

Executive Assistant

Grants Program Coordinator

Quality Assurance/Quality Control Coordinator
Clerical staff (includes 3 supervisors)

Regional Staff

N0 = = =2

Program Development Section

1 Program Administrator

1 Supervisor of Rules and Training Unit (supervises 13 staff who draft
rules, operate training programs, and prepare special reports)

2 Staff primarily responsible for drafting and revising financial assur-
ance rules, evaluating their effectiveness, and dealing with other fi-
nancial issues

2 Staff working on solid waste management, recycling and waste
packaging issues

2 Staff working on division training programs and landfill operator
certification

2 Engineers working on incinerator ash rules and an ash utilization
study

4 Unclassified staff worklng on a waste composition study

1 Staff working on composting rules, and reports on waste packaging
and waste composition

1 Supervisor of Site Assessment Unit (supervises 8 staff doing site
assessments and 4 staff in the property transfer program)

8 Staff (includes 3 hydrologists) who do preliminary assessments of
potential contamination sites to determine their e||g|b|I|ty for the
state and federal superfund programs

4 Staff who respond to requests to evaluate sites involved in property
transfers

1 Supervisor of Ground Water Unit (supervises 9 full-time and 2 part-
time staff involved in various aspects of ground water study and
monitoring)
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Fugure 4.2, continued

1

Staff who coordinates W|th EPA and with EQB'’s Water Resources
Committee on local water management iss.ies

Staff working on a study on exchangeability of ground water data
among different agencies

Staff working on updating ground water non-degradation rule

Staff working on ground water susceptibility study and wellhead pro-
tection

Staff working on underground injection control program and ground
water monitoring aspects of Water Quality Division programs

Staff working on updating risk assessment methods

Staff working on project to catologue existing ground water monitor-
ing programs

Staff working on the Integrated Ground Water Information System

Solid Waste Section

(o) I8 e)]

16

Program administrator

Supervisors who each supervise 7 staff responsible for solid waste
disposal permits

Supervisor who oversees 15 staff involved primarily in enforcement
of landfill permits and solid waste regulations

Supervisor who oversees 10 staff involved primarily with landfills on
the Superfund list

Engineers who work on issuing solid waste disposal permits
Hydrologists who work on ground water monitoring at landfills

Staff who inspect landfills and ensure compliance with permit terms
and solid waste rules

Engineer who works on enforcement of solid waste rules and permit
requirements

Staff (including 3 engineers and 3 hydrologists) who oversee clean-
ups of landfills on the state Superfund list

Hydrologists who deal with technical aspects of landfill permits, en-
forcement actions and superfund cleanups

Staff who regulate the transporting, packaging, labeling, disposal
and treatment of infectious waste

Site Response Section

168.5

Program administrator

Supervisors who manage staff responsible for cleanups under the
state and federal Superfund programs

Supervisor of the waste tire program who oversees 10 staff who ad-
minister the waste tire program

Staff (includes 2 hydrologists) who work on site investigation aspects
of the property transfer program

Staff (including 11 hydrologists, one engineer, one soil scientist, one
grants analyst) who oversee state and federal superfund cleanups.
Staff who issue permits to waste tire storage facilities, transporters,
and processors

Staff who work on the waste tire abatement program to clean up
existing waste tire dumps

TOTAL STAFF

Note: Staffing as of October 1990.
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Turnover was
greatest
between 1989
and 1990.

As we discussed in Chapter 1, most of the growth in Ground Water and Solid
Waste Division staff since 1987 involved new division responsibilities, such as
the waste tire program, the property transfer program, and the development
of the ground water information system. Basic regulatory functions received
only modest staff increases. Two enforcement and five permit staff were
added to the Solid Waste Section and three professional staff were added to
the Site Response Section to bolster ongoing programs.

' During discussions with PCA and county staff, we heard particular concerns

about staff turnover in the Ground Water and Solid Waste Division. Table 4.1
shows the percent of key staff and project managers in permitting, enforce-
ment, and superfund units in 1987, 1988, and 1989 who held the same position
the following year and the percentage of 1987 staff who held the same posi-
tion for three years. For each of the first two years shown, about three-
fourths of the professional staff remained in the same position. But, turnover
increased between 1989 and 1990. Fewer than half of the engineers and hy-
drologists in 1989 were in the same position in 1990. Most 1987 staff were no
longer in the same positions three years later.

Table 4.1: Professional Staff Turnover in the Ground
Water and Solid Waste Division, 1987-90

Percent of Staff Occupying the Same Position
Between the Years Shown

- Pgsition 1987-88 1988-89 1989-90 1987-90
Engineers 83% 71% 37% 33%
Hydrologists 79 79 35 16
Project managers 80 75 67 40
Supervisors 67 83 50 17

NOTE: Excludes clerical staff and pollution control specialists. Also excludes staff from the Program
Development Section and the Waste Tires Unit.

Our review of case files, our interviews with PCA staff and members of the
regulated community, and the survey responses of county solid waste officers
all indicate that:

® The division’s high staff turnover has impeded its ability to issue
permits in a timely manner, follow through on enforcement efforts,
and quickly clean up superfund sites.

In our survey of county solid waste officers, 30 percent of respondents said
that less staff turnover is the most important change they would like to see in
PCA’s Ground Water and Solid Waste Division.'® Industry representatives
and consultants also told us that staff turnover is a problem. One industry rep-

10 For example, one county’s solid waste officer said, “The single most evident factor related to problems
we have had with PCA has been staff turnover. They seem to be constantly training new staff. Files are car-
ried over for new staff who do not know what to do yet and simply sit on them. The same is true when we
ask for technical assistance.... Very few staff seem to stay in one position long enough to become expert re-
source persons.”
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resentative commented that he has dealt with six different project leaders and
eight hydrologists on his company’s cleanup of a superfund site.

Some PCA managers claim that it is difficult to retain highly skilled technical
staff because they are attracted to higher paying positions with consulting
firms and private industry. However, as shown in Table 4.2, we found that
only 20 percent of the professional staff who left their positions during fiscal
year 1990 went to the private sector. Evidence not presented in the table indi-
cates that about half of the moves within PCA and other state agencies were
promotions and half were lateral transfers. Moreover, division managers told
us that they prefer to fill vacancies from within, either through promotions or
lateral transfers. While this policy may have benefits, the division has not ar-
ticulated a policy to address the problems caused by rapid staff turnover. Asa
result, many responsibilities are not met until a new person can be recruited
and trained. We recommend that:

@ The division should develop a plan te reduce and manage the effects
of staff turnover.

Table 4.2: Subsequent Location of Division
Professional Staff Who Left Their Position in FY 1990

Other Other Other

Stayed PCA State Public Private

Position in GW&SW  Division Agency Sector Sector
Supervisors 1 3 1 - -
Project leaders 1 2 1 - 2
Engineers - - - 1 2
Hydrologists 2 3 6 1 3
Specialists 2 4 8 — 2
All Staff 6 12 16 2 9
(13%) (27%) (36%) (a%) (20%)

For example, PCA could require staff moving to other positions in the agency
to split their time between their old and new positions until their replace-
ments can be hired, trained and brought up to date. Another possibility
would be to have supervisors assume direct responsibility for the departing
staff member’s caseload until the position is filled. Division managers say they
do this, but that if supervisors spent all their time managing cases, they would
have no time left for supervising. Also, better management information sys-
tems, a topic we discuss later in the chapter, would make it easier for new staff
to familiarize themselves with cases. The division is aware of its turnover
problem and it formed a committee in March 1990 to address staff concerns
that result in turnover.
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Information on Minnesota’s ground water quality is limited. The Ground
Water and Solid Waste Division has administered an ambient water quality
monitoring program since 1979. This program has collected approximately
1,100 samples from 486 monitoring stations around the state, testing for con-
tamination from bacteria, nitrates, metals, and volatile organic chemicals
(VOCs). The division has recently suspended the ambient monitoring pro-
gram because of a lack of funding. It obtained an LCMR grant to review and
redesign the ambient monitoring program and will request permission from
the Legislature to re-allocate funds for the program.

There were few sampling points in the ambient program compared to
Minnesota’s vast ground water resources and sampling was relatively infre-
quent, so it is has been difficult to draw conclusions about water quality
trends. The results from the ambient monitoring program, special studies,
monitoring done by other agencies, and regulatory monitoring allow some
general observations about Minnesota’s ground water quality.

Minnesota’s ground water quality is generally good, although the division has
noted some problems. Ambient monitoring between 1983 and 1987 found de-
tectable amounts of VOCs in 41 of 387 sites (11 percent). These sites were
not concentrated in any part of the state and VOCs exceeded drinking water
standards at only two of the sites. Nitrates, found in fertilizers, septic tanks,
and animal wastes exceeded drinking water standards in seven percent of the
samples taken. Iron and manganese were high at many sites but these are nat-
urally occurring substances that only affect aesthetic qualities of water and
pose no health risk. Recent studies have also found low levels of pesticides in
farming area wells.!!

Approximately 75 percent of Minnesotans rely on ground water for their
drinking water. In order to protect ground water quality, the 1989 Legislature
enacted the Ground Water Protection Act.!2 This act sets a state non-degra-
dation policy for ground water and enhances PCA's ability to minimize ground
water contamination.'® It also calls for improved water quality monitoring
and information management, development of health risk limits, and in-
creased regulation of pesticides and fertilizers. The Ground Water Protec-
tion Act may provide a basis for PCA to set stricter standards for solid waste
permits and superfund cleanups. The exact implications depend on how PCA
implements the non-degradation policy.

11 Gretchen Sabel and Eric Porcher, Ground Water Quality Monitoring Program: An Appraisal of
Minnesota’s Ground Water Quality, (St. Paul: Minnesota Pollution Control Agency, 1987); Minnesota Envi-
ronmental Quality Board, Minnesota Ground Water Protection Strategy (St. Paul, 1988); Minnesota Pollu-
tion Control Agency, Minnesota Water Quality: Water Years 1988-1989 (St. Paul, 1990) 37-50.

12 Laws of Minnesota, 1989, Ch. 326.

13 Minnesota’s ground water usually is of higher quality than drinking water standards. Current rules are
ambiguous and have been interpreted in some cases as permitting contamination up to drinking water stan-
dards. (Minn. Rules, Ch. 7050.0220, 7060.0600.)
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LANDFILL REGULATION

There are 373 permitted solid waste management facilities in Minnesota. Of
these, 218 were open (i.e., still collecting waste) and 155 were closed as of De-
cember 1990. Table 4.3 summarizes the types and status (open or closed) of
Minnesota’s landfills. The table does not include smaller landfills, yard waste
compost facilities, and transfer stations that merely have to inform PCA of
their existence and their commitment to abide by agency rules (called permit
by rule facilities).™

Table 4.3 shows that there are 53 open and 80 closed sanitary landfills. Sani-

- tary landfills receive the garbage that is routinely picked up by garbage haul-

ers. Hazardous wastes are not allowed in Minnesota’s sanitary landfills, but
many households routinely dispose of products that contain chemicals with
toxic qualities and these end up in sanitary landfills. In addition, people have
illegally dumped hazardous wastes directly at landfills. As a result, most sani-
tary landfills contain hazardous substances which have a potential for pollut-
ing the soil and ground water.

Table 4.3: Type and Status of Permitted Solid Waste
Management Facilities in Minnesota, December 1990

Number : Number
Type of Facility Open Closed
Sanitary 53 80
Demolition 73 28
Industrial 21 18
Transfer Station 44 7
Resource Recovery 15 8
Modified 1 10
Ash : 10 4
Slag Utilization 1 _0
TOTAL 218 155

Source: Pollution Control Agency, Ground Water and -Solid Waste Division.

Industrial landfills handle non-hazardous waste from industrial production fa-
cilities. Demolition landfills receive demolition debris and usually pose less of
a pollution risk than sanitary landfills. Transfer stations are temporary storage
areas for garbage until it can be transported to a landfill or other facility. Re-
source recovery facilities process solid waste, removing recyclable material and
preparing the waste for burning. Materials that cannot be recycled may be
composted, burned, or processed as refuse derived fuel. Modified landfills are
sanitary landfills in Northern Minnesota that were issued less restrictive per-
mits because the cold winters made it difficult to comply with some of the nor-
mal permit requirements. Only one of the 11 facilities issued modified

14 Permit by rule facilities include transfer stations under 30 cubic yards capacity, demolition landfills
smaller than 15,000 cubic yards capacity, compost facilities receiving only yard waste, recycling facilities, and
some special industrial waste storage facilities. These permits are processed by PCA''s regional offices.
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permits remains open. Ash landfills receive non-hazardous incinerator ash
from industrial or municipal waste incineration. The slag utilization permit al-
lows the material that settles on the bottom of coal burners to be used in pave-
ment and parking lot construction.

PCA began issuing permits to sanitary landfills in 1971. The early permits
(now called perpetual permits) did not have expiration dates. Perpetual per-
mits did not require the extensive investigations and water quality monitoring
systems that characterize today’s permits, although permit plans usually re-
quired a few monitoring wells. In 1983, PCA began a program to upgrade its
earlier perpetual permits by issuing five-year permits. Five-year permits were
also issued for new facilities or those proposing major expansions or modifica-
tions. These new permits required more information about the landfill site,
better water quality monitoring plans, and plans for landfill closure and post-
closure care. In 1988, PCA incorporated these requirements into its solid
waste rules.” ‘

The most comprehensive permit requirements apply to sanitary landfills and
are intended to keep rain and snow from penetrating through the waste to the
ground water below. Toxic chemicals attach or leach onto water percolating
through the waste. Pollution occurs when this leachate reaches the ground
water. Natural geologic conditions, such as the composition of the soil and
bedrock, influence this process. But pollution can be prevented or signifi-
cantly reduced by proper landfill design. Daily compaction of the garbage, be-
sides saving landfill space, reduces the penetration of precipitation. Daily
cover and grading of the landfill with soil directs rain and snow melt away
from the garbage pile. Landfill liners and leachate collection and treatment
systems protect the ground water from leachate that penetrates the waste.

Solid waste rules describe liner and cover requirements as well as other pollu-
tion control safeguards. The documents required as part of the permit appli-
cation procedure are designed to assure PCA that the landfill will meet design
and operational requirements and address any specific concerns caused by the
site’s geologic characteristics. They also provide for a water quality monitor-
ing plan to detect any pollution that occurs in spite of the safeguards. The
major documents required as part of the permit application are:

® a general description of the facility including a topographic map, and a
description of the types of waste to be handled and the equipment to
be used;

® an engineering report describing the proposed design, construction,
operation and maintenance of the facility;

® a.study of the hydrogeologic conditions at the landfill site;

® an operations manual and a description of the facility’s security
procedures;

15 Minn. Rules Ch. 7001.3000 - 7001.3475, 7035.2815.
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e adescription of how the permittee will inspect the facility, including
the liner and cover system,;

e aquality control/quality assurance plan describing water quality
sampling and testing procedures;

@ a gas monitoring collection and treatment system; and,

e aclosure and post-closure plan including a description of the final
cover and a description of t})ost-closure inspection, maintenance and
water quality monitoring.

Facilities must also submit financial assurance in one of several forms pre-
scribed by rule to cover the cost of closing the landfill, post closure mainte-
nance and care, and possible future pollution cleanups.!’ The most common
types of financial assurance are the establishment of a trust fund and the sub-
mittal of a letter of credit.

Timeliness of Permit Review

Many county and industry representatives we talked with complained about
the length of time it takes to get a permit. They complained that applications
sit on the desks of PCA staff for months with no action. Our survey of county
solid waste officers indicated that:

© Only 18 percent of the solid waste officers rated the timeliness of the
division’s permit staff as “good” or “excellent.” Twenty-five percent
- rated the staff “fair” and 55 percent rated them “poor.”

Thirty-nine percent of respondents said that permit delays have caused their
counties financial hardship.”® One officer said that two privately owned land-

fills had submitted revised operation plans to PCA in June and October 1989.

As of September 1990, PCA had not approved either plan. In fact, one of the
requests had not even been given a preliminary review. This delay was of par-
ticular concern because the site was to have a retention basin constructed to
control surface water runoff.

16 Minn. Rules, Ch. 7001.3300, 7001.3475, 7035.2815.
17 Minn. Rules., Ch. 7035.2665-7035.2805.
18 Two percent did not respond.

19 The following comments illustrate permit applicants’ frustration:

“Counties are required to submit various reports to the MPCA in a timely manner, yet the MPCA does not
respond to the submitted reports. A county does not know whether to proceed according to the un-
approved plan and risk starting over at a later date, or wait until the plan is approved at a later date, risking
penalties...for not initiating the provisions of the plan by the MPCA-established deadline.”

“The permit procedure is PCA’s tool for enforcement. Therefore, it is imperative that the permit be pro-
cessed in a timely fashion. I think that if all the information is at the PCA, a permit should be issued within
six months.” !

“PCA staff...continually ask for more and more information and continue to say, ‘we have more pressing
matters to deal with —we will get to yours next week.’ "
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An industry representative complained about delays in getting PCA's com-
ments on its request for a landfill expansion. The company wanted to start
drilling monitoring wells before the ground froze and was concerned that de-
lays would add cost to the project.

Based on survey responses, correspondence we received, and interviews, we
concluded that the regulated community is frustrated by the amount of time it
takes PCA to review and respond to permit applications and other required
submittals. While concern with PCA’s timeliness is evident, it is more difficult
to assess whether the concerns are justified.

We reviewed PCA files to determine how long it took to respond to permit ap-
plications. We found that in the 1970s, permits were issued within a few
months of application. However, the perpetual permits of the 1970s did not
have the extensive requirements of today’s permits and their issuance was rou-
tine. When PCA upgraded some of the perpetual permits to five-year renew-
able permits in the mid-1980s, it issued the permits first and required the
permittee to submit reports as a condition of the permit. In a strict sense,
then, the permit was issued quickly, but assuring compliance with state re-
quirements was much more time-consuming.

In our review of landfill files, we attempted to discern whether the division re-
sponded to required reports in a timely manner. This turned out to be a diffi-
cult task because many of the files were incomplete. However, in general, we
found that:

@ The division usually responded to required reports within one to
three months.”

PCA often required permittees to revise inadequate or incomplete reports.
Thus, during the 1980s, the permitting process was more likely to be extended
by disagreements over the content of reports and the methodology used to
conduct studies than by PCA’s failure to respond at all.

We asked division managers and supervisors about delays in issuing permits in
recent years. They acknowledged that not all permit requests are promptly re-
viewed. They attributed this to a shortage of enough engineers and hydrolo-
gists to review all of the studies and reports submitted with permit
applications. The Legislature appropriated three additional permitting engi-
neers in 1989 to the Solid Waste Section. These positions were filled in 1990.
Managers told us that the additional engineers will reduce the backlog of per-
mit applications but that it still may take up to a year for an engineer to get to
and review a newly submitted proposal. In addition, the division now has to
deal with closure requirements for the 35 sanitary landfills that closed since
the new solid waste rules were adopted.

Division managers also pointed out that while the number of new solid waste
permits issued has remained constant over the last ten years (13 in 1980, 15 in

20 We found many instances where required reports were not submitted or were submitted late. We dis-
cuss this problem later in this chapter.
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1990), the permit process itself has become more complex, requiring many
more studies and technical requirements than in years past. The division has
established an internal committee to examine ways to streamline its permit re-
view procedures and to establish priorities for addressing projects.

Figure 4.3 outlines the steps required to get a permit for a new sanitary land-
fill or for a major expansion of an existing landfill. It suggests a four-year pro-
cess from the preliminary application to the final approval, although small
projects that do not require an environmental impact statement may be com-
pleted in three years. The process can be delayed by public opposition to
landfill proposals, which may result in contested case hearings or appeals of
PCA Board decisions.

Figure 4.3: Landfill Permit Process

Preliminary Application Development
(3 manths)

:

Approval of Work Plan for Site Evaluation
(3 months)

Site Evaluation and Final Permit Application
(Includes hydrogeologic investigation, site
analysis report, angineering plans}

' (21 months)

Environmental Assessment .WOrksheet
(3 months)

Environmental impact Statement
(12 months)

Finat Review of Permit Application and
Public Notice of Draft Permit
(3 months)

L

Public Information Meeting
{1 month)

A

Permit Issuance
{2 months)

Total time: 48 months.
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‘We think that the division should reduce the time required to issue landfill
permits. Division supervisors told us that they place no formal requirements
on their staff to complete permit reviews within a certain time frame. Staff do
not have work plans delineating what they have to accomplish each month.

The division should strike a better balance between thorough permit applica-
tion reviews and getting things done. We recommend that:

@ The division should develop appropriate time frames for its staff to
complete routine activities.

© The division should continue efforts to develop a formal policy as to
which projects get priority when resources are not sufficient to meet
the work load.?!

® Staff should have individual work plans based on these time frames
and priorities and their performance should be evaluated on the basis
of timeliness and quality.

® The division should keep track of all permit applications and
requests for technical assistance and report to the PCA Board on the
amount of time it takes to respond.

Relations With the Regulated Community

In our survey of county solid waste officers, we asked respondents to rate the
division’s permit staff in terms of their technical competence and ability to an-
swer questions. Forty-eight percent of respondents said the permit staff’s
technical competence was good or excellent, 32 percent rated the staff’s com-
petence as fair, and six percent said it was poor. Forty-four percent of respon-
dents rated the staff’s ability to provide answers to questions as good or
excellent, 36 percent said fair, and 16 percent said poor.22

‘We also found that:

® County solid waste officers believe the division does not provide
adequate direction about how to prepare permit applications and the
studies that accompany them.

21 Division managers have recently drafted a policy that assigns different priorities to different types of fa-
cilities. Division managers plan to determine staff assignments and time commitments based on this new
policy.

22 The totals are less than 100 percent because some respondents had no opinion or did not answer.
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County solid waste officers feel that they design facilities based on their un-
derstanding of PCA's requirements, only to have division staff tell them that
the designs are unacceptable. Forty-seven percent of the solid waste officers
said that PCA does not clearly specify the information it needs from permit
applicants.?® Sixty-six percent of respondents did not think that PCA’s solid
waste rules provide a predictable basis for making pollution control invest-
ments. While we cannot independently verify the merit of county officials’
complaints about the competence and helpfulness of the division’s permit
staff, we think the fact that a high percentage of county officers are dissatis-
fied is in itself a problem that PCA needs to address.

The division’s managers and supervisors told us that they do not see the
division’s role as one of designing landfills but rather to make sure that de-
signs conform to solid waste rules. There is a large consulting industry that
specializes in solid waste system design. The division says that its staff tries to
respond to questions about whether a design will meet requirements and what
problems are likely to be encountered. The division has also, over the years,
held many training sessions on the new solid waste rules and has sessions at
the annual waste seminar each February. It has periodically prepared manu-
als on selected solid waste topics and has recently compiled a new manual en-
compassing all aspects of landfill permit and operational requirements.?

While county solid waste officers believe that they do not get adequate advice
on which facility designs and technologies will be approved, they also feel that
PCA staff can be arbitrary in disapproving county plans, often dictating which
technologies are acceptable and refusing to consider local needs and circum-
stances. Fifty-seven percent of the solid waste officers said that the division is
not flexible enough when regulating the type of pollution control technology

‘that counties can use. Seventy-seven percent felt their county could reduce

costs if given more choice about the pollution control equipment used.

Finally, some county solid waste officers feel that permit staff from the central
office exhibit a condescending attitude toward county officials.” Division
managers acknowledge that some staff need to improve their communications
skills and be more diplomatic in dealing with the regulated community. PCA
recently required staff to attend customer relations training and the division
may require additional training in the future.

We also found that most of the negative comments about the division are di-
rected toward central office staff. Attitudes toward regional staff are much

23 For example, one solid waste officer commented, “PCA should advise and help counties with waste op-
tions. It seems the PCA requires us to present a plan that they then pick apart and deny.” Another solid
waste officer said, “The biggest problem I have is that the counties are not given recommendations or aided
in making major decisions concerning waste management.... A prime example of this is in the treatment of
landfill leachate. We are told by the agency to collect and treat it but they give no concrete answers as to
the best way to accomplish this. They just leave it up to the county and high paid consultants to figure out
options and then they tell you if it is approved or not.”

24 Minnesota Pollution Control Agency, Guidance Manual for Mixed Municipal Solid Waste Land Dis-
posal Facility (St. Paul, 1990). :

25 One solid waste officer said, “MPCA has not only been extremely slow in responding to the draft docu-
ments, but very inflexible and almost condescending in their response.” Another officer commented, “PCA
treats us like the 'bad guys.’...We are not trying to get away with something as some of the staff believe.
PCA can maintain their regulatory role without being so antagonistic towards us.”
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“more favorable. Eighty-eight percent of the solid waste officers said they re-

ceive helpful advice from PCA's regional office on technical and procedural
matters. Many commented on their positive relationship with the regional of-
fices and willingness to turn to regional staff for technical assistance. Several
respondents suggested that PCA should assign more staff and responsibilities
to the regional offices.

Division managers acknowledge this and say they want the regional staff to be
the division’s contact point with the regulated community. If the regional
staff need technical help, they get it from central office staff. The division in-
tends to assign greater responsibility to the regions, including all landfill in-
spections outside the Twin Cities metropolitan area. But it does not want to
significantly expand the regional offices or turn over major permitting respon-
sibility to the regions.?® The division believes that the regional staff’s rapport
with the regulated community would make them less effective regulators.
Conversely, assigning regulatory responsibility to the regions might reduce
their rapport with the regulated community. Division managers also think re-
gional staff might apply rules inconsistently.

Not all members of the regulated community expressed concern with the
Ground Water and Solid Waste Division. Some felt that division staff work
hard and do not compromise their mission to protect the environment.?’

We believe there are some measures that the division could take to address
the concerns of county solid waste officers and other critics. In our view, re-
gardless of the merits of those concerns, the division could improve its rela-
tionship with counties and other regulated entities. Accordingly, we suggest
that:

@ The division should institute an ongoing forum with representatives
from the division, counties, industry, and consulting firms to try to
resolve areas of dispute between PCA and regulated groups.‘28

This process should include the Office of Waste Management, which oversees
solid waste planning. In addition, the division should continue to offer pro-
grams to explain permlt procedures to regulated entities. Quarterly work-
shops in each region are one possibility.

Sometimes PCA and those they regulate disagree about technical matters,
such as the feasibility of a proposed leachate collection system or the ade-
quacy of a proposed water quality monitoring system. These differences often

26 The regions currently administer demolition landfill and transfer station permits and issue permits-by-
rule.

27 One solid waste officer commented, “I have found the staff to be direct and consistent in their permit
review and inspections made in my county regarding solid waste management facilities.... Ifind PCA staff
to be dedicated and technically above many consultants trying to provide services in the county.” Another
respondent said, “They have a job to do and are doing it well. The biggest problem I've seen is that some
county officials like to make trouble and complain. If they would cooperate, things would go as smoothly as
they have for me.”

28 Division managers say that they tried to meet with counties in the past to discuss issues but that few
county officials attended and little was accomplished. A Consuiting Engineers’ Council meets several times
a year to exchange information.
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extend the permitting process. Occasionally, the PCA Board gets involved, re-
quiring considerable staff time. We suggest that:

® PCA should explore alternative methods such as mediation and
arbitration to settle disputes over technical issues.

For example, PCA and representatives from the regulated community could
select a pool of impartial experts to resolve technical disputes without violat-
ing solid waste rules. When a dispute arises, an arbitrator could be randomly
selected from the pool to decide the issue. This would prevent the permitting
process from becoming too drawn out. '

The Scope of Permit Review

Many members of the regulated community expressed concern over the scope
of PCA’s review. They believe that PCA staff is making decisions about
whether a landfill is needed, where it should be located, and how it should be
designed. In the opinion of county officials, this is essentially a planning deci-
sion and should be left up to the counties.

State law requires each county to have a solid waste management plan.?® It
requires the Metropolitan Council to approve plans in the seven-county met-
ropolitan area and the Office of Waste Management to approve plans for the
rest of the state.? In addition, the law assigns general solid waste planning
and financial assistance responsibility to the Office of Waste Management.!

Division managers and supervisors believe that the public demands that the
agency do more than simply enforce permit requirements and agency solid
waste rules. For whatever reasons, the public often does not become involved
in the the solid waste management planning process until an actual facility is
proposed. By then, the public’s only recourse is to convince the PCA Board
that the project should not proceed.

In Chapter 6, we discuss a recent Attorney General’s opinion that suggests
that PCA should base permitting decisions on broad environmental grounds,

not just compliance with state rules. Under this opinion, division staff will

have to consider whether a facility should be built and, if so, what type of facil-
ity would be most protective of the environment. Permit reviews, therefore,
will take even longer than they do now.

In general, we think that PCA could be a more effective regulator if it focused
on compliance rather than facility planning decisions. Limiting PCA’s role to
enforcement would reduce friction between PCA and counties. More impor-
tant, restricting the agency’s role would give division staff more time to devote
to permitting and enforcement responsibilities. A lot of time is spent debat-
ing the merits of new facilities but, as we discuss in the next two sections,

29 Minn. Stat. 115A.46.
30 Minn. Stat. 115A.42.
31 Minn. Stat. 115A.072, 115A.49-115A.55.
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many of the requirements of existing facilities are not being adequately en-
forced.

Current Permit Status

Sanitary landfill permits issued in the 1970s had no expiration date and were
valid until the facility reached its permitted capacity. Beginning in 1978, the
Ground Water and Solid Waste Division stopped issuing perpetual permits
and began issuing five-year renewable permits. In 1982, the division launched
an effort to re-permit facilities still operating under perpetual permits with re-
newable five-year permits. One of the goals of this effort was to upgrade the
water quality monitoring systems of the older landfills. Most of the older facil-
ities had only two to four monitoring wells that were not appropriately placed.
The new permits required hydrogeologic studies to determine the optimum
placement of new monitoring wells, a new monitoring protocol, and quality as-
surance and quality control plans.*?

The effort to upgrade permits was time-consuming and overwhelmed division
staff. As a result, the division abandoned this effort in 1986. Our review of
permit files confirms that the division had great difficulty implementing its
1982 upgrade strategy. In fact,

@ As of August 1990, 22 of the 53 open sanitary landfills (42 percent)
were still operating with perpetual permits.

The five-year permits included schedules for bringing landfills’ water quality
monitoring systems up to current standards. However, the process of receiv-
ing and reviewing the required hydrogeologic and engineering reports took
years. In some instances, the five years expired and the facility still had not
completed all of its requirements. The division has been allowing facilities to
operate on expired permits so long as they are in substantial compliance with
the new solid waste rules. The division hopes to close down those facilities
not in compliance with the new rules as well as landfills still operating under
perpetual permits without adequate water quality monitoring systems.

We found it difficult to determine how many of the open sanitary landfill sites
have adequate water quality monitoring systems because there is no central-
ized information system with this information. In response to our requests, di-
vision supervisors surveyed their hydrologists. They reported that of 53 open
sanitary landfills, 24 have ground water monitoring systems that comply with
agency rules, 25 have inadequate monitoring systems, and four do not monitor
ground water at all. Of 80 closed sanitary landfills, 17 have ground water mon-
itoring systems that comply with agency rules, 33 have inadequate monitoring
systems, and 30 do not monitor ground water quality at all.3

32 In general, wells should be located upgradient and downgradient from the landfill so the effect of the
landfill on water quality can be determined. This requires a hydrogeologic study to determine the direction
of ground water flow and other relevant conditions that could influence the likelihood and extent of pollu-
tion,

33 Thirty-five of the 80 closed sanitary landfills closed after the agency’s solid waste rules were adopted in
November 1988. Ten of them have monitoring systems that comply with the rules, 18 have inadequate mon-
itoring systems, and seven do not monitor ground water at all.
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The agency’s 1988 solid waste rules required landfills to submit a plan for clo-
sure and post-closure care and to make arrangements to meet long-term care
and possible cleanup costs for twenty years beyond closure. This financial as-
surance was originally required by November 15, 1989. In 1989, however, the
Legislature exempted all facilities that closed by June 30, 1990 from the finan-
cial assurance requirement. As a result of this exemption, 35 landfills nearing
capacity and not wishing to commit to this financial obligation closed before
the end of June 1990.

All 53 open sanitary landfills have complied with the financial assurance re-
quirements. The rules allow several forms of financial assurance but the two
most commonly used are trust funds and letters of credit. Trust funds set aside
cash reserves that can be used only to pay for future closure and cleanup
costs. Letters of credit are commitments from banks to extend credit when
funds for closure and cleanup are required.*

A portion of the financial assurance covers the cost of future cleanups of

“ground water contamination from landfills. The division estimates that most

landfills will qualify for the state superfund list and the financial assurance
funds will reduce reliance on the superfund to fund cleanups. However,
closed landfills were not required to provide financial assurance and some
open landfills nearing capacity will not accumulate sufficient funds to fulfill
their obligations before they close. Thus, financial assurance will not be ade-
quate to meet the cost of cleaning up landfill contamination and additional
funding sources will be required. We suggest some options later in this chap-
ter.

Over the last two decades, there were significant reductions in the number of
potentially polluting waste facilities in Minnesota. In 1970, there were approx-
imately 1,500 open dumps and no permitted sanitary landfills. By the early
1980s, most of the dumps were closed and there were 140 unlined permitted
sanitary landfills. Today, there are 12 incinerators, 43 unlined sanitary land- -
fills, and 14 sanitary and industrial landfills with liners. The safeguards con-
tained in new permits considerably reduce the risks posed by new landfills to
ground water contamination.

Concerns over ground water contamination at existing landfills have made it
politically difficult for local officials to approve new sanitary landfills. The
costs of obtaining permits and designing landfills to meet solid waste rules are
much higher than they used to be. This has deterred private investment in
solid waste management and has resulted in counties taking over operation of
some privately owned landfills. There has been only one new sanitary landfill
permit issued since 1989.

State law requires counties to reduce dependence on sanitary landfills to man-
age waste.™ As existing landfills reach capacity, many will be replaced with

34 PCA is also requiring financial assurance for large industrial, demolition and ash landfills on a permit-
by-permit basis and plans to include financial assurance requirements in new industrial waste rules when
they are promulgated.

35 Minn. Stat. 115A.02. State law also says that no new waste disposal facility may be permitted if there
are feasible and prudent alternatives, including waste reduction, source separation and resource recovery
(Minn. Stat. 115A.917, 116D.04).
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composting facilities, recycling, and other forms of resource recovery. Inciner-
ation was the preferred alternative of the 1980s, but public concerns about
emissions have reduced the likelihood of future incinerator construction.
There will continue to be a need for some landfills for garbage that cannot be
handled by alternative means, and for incinerator ash. However, division man-
agers believe that within 10 years, there will probably only be about 30 re-
gional sanitary landfills in Minnesota.

Enforcement

The Ground Water and Solid Waste Division has other regulatory responsibili-
ties in addition to issuing permits. It ensures that landfills submit water qual-
ity monitoring reports in a timely manner and it inspects landfills to ensure
that they comply with permit requirements and solid waste rules.

In our review of 27 sanitary landfill files, we found many instances of facilities
failing to submit required water quality monitoring reports.3¢ Because the di-
vision only keeps the most recent two years of water quality monitoring re-
ports in its files, we could not determine the number of reports that were sent
in late or not at all. However, by reviewing file correspondence, we found
that:

© PCA notified 22 of the 27 sanitary landfills in our sample at least
once that their water quality monitoring reports were delinquent.

We also reviewed the division’s ground water report tracking log to determine
whether or not sanitary landfills have been submitting quarterly water quality
monitoring reports in a timely manner. Landfill operators are required to sub-
mit spring and summer water quality monitoring reports by June 30 and Sep-
tember 30, respectively. We found that:

© As of October 4, 1990, 56 of 133 (42 percent) open and closed sanitary
landfills listed on the log had submitted the spring quarterly
monitoring report and 30 (23 percent) had submitted the summer
report. Only 25 landfills (19 percent) had submitted both required
reports and 72 (54 percent) had not submitted either report.

This does not mean that the landfills have not conducted the water quality
sampling. Sometimes laboratories are slow sending in monitoring results and
sometimes facilities wait until the end of the year to send in the results, con-
trary to the requirements of their permits.>’ Clearly, however, the division has
had a problem obtaining required water quality monitoring reports when they
are due.

36 We selected files randomly, giving greater weight to open and recently closed landfills. Our sample con-
tained 16 open and 11 closed facilities. Five of the open facilities had perpetual permits.

37 We also had difficulty tracking down the monitoring reports that were sent in. Some were in a
secretary’s intake pile, some were on hydrologists’ desks, and some were in the central files.
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We also found that:

The division does not act promptly and effectively to enforce
reporting requirements.

As a rule, enforcement actions are not taken if reports are late. In fact, even
after repeated violations, PCA rarely takes meaningful enforcement actions
for delinquent reports. The following examples from the landfill files we re-
viewed show how some facilities repeatedly failed to submit reports with little
consequence:

@

A private landfill was originally permitted on June 14, 1972. On June
26, 1973, PCA sent a letter to the landfill listing several violations of
permit conditions including the failure to submit any water quality
monitoring reports. PCA sent letters in April 1974, May 1974, April
1977, and December 1979 informing the landfill owner that water
quality monitoring reports were overdue. PCA issued a notice of
violation for reporting and other violations in April 1980. In July 1981,
the landfill signed a stipulation agreement requiring it to correct
deficiencies, upgrade its water quality monitoring system, and send in
required reports. The landfill spent several years doing the
hydrogeologic investigation and preparing the water quality monitoring
plan. A water quality monitoring plan was finally submitted in June
1985 and amended in January 1986. PCA commented in February
1986 requesting revisions. After a period of negotiation over the
number and location of monitoring wells, the new wells were
constructed in late 1987. PCA sent another letter in April 1988,
informing the landfill that reports were late.

A small county-owned landfill received its permit in July 1972. PCA
informed the landfill in June 1974, July 1975, April 1977, December
1979, November 1983, and April 1988 that water quality monitoring
reports had not yet been submitted. During this time there were plans
to close the site, convert it to a transfer station, or convert it to a
demolition landfill. The site was finally closed in 1985, but the
monitoring system was never upgraded and the water quality
monitoring reports were never submitted. No enforcement actions
were ever taken.

A private landfill received its permit in September 1972. PCA
informed the landfill in April 1977 that water quality monitoring
reports were overdue and in June 1983 that no monitoring reports had
ever been received. The county is currently negotiating to purchase
the site, but the landfill never had a monitoring system and PCA has
never received water quality monitoring reports. PCA has taken no
enforcement actions on this site.

A private landfill received its original permit in August 1974 and an
amended five-year permit in November 1985. PCA informed the
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landfill in December 1979, March 1982, and January 1984 that
monitoring reports had not been received. After the facility was
re-permitted in November 1985, it began the process of submitting
required studies and upgrading its water quality monitoring system.
Meanwhile, PCA informed the landfill in February 1986 that it had not
received water quality monitoring reports for 1983, 1984 or 1985. No
enforcement actions were ever taken.

When PCA issued five-year permits in the 1980s, it required as a condition of
the permit many studies and reports including hydrogeologic investigations,
water quality monitoring plans, quality assurance/quality control plans, closure
and post closure plans, and others. Many of these reports were submitted late
and PCA often found them to be inadequate, requiring revisions and re-sub-
mittals. In some instances, the five years elapsed or the facility closed before
all the required reports were submitted and reviewed. Although the division
pressured some recalcitrant facilities into closing, we found that:

© Most landfills were able to delay the intent of the permit
requirements by asking for extensions, submitting incomplete
reports, or simply not complying.

This should not be a problem for future landfills since rules now require re-

ports to be submitted before the permit is issued.

Permit terms and solid waste rules require landfills to comply with certain op-
erating conditions. The division inspects facilities to determine whether the
facility is complying and to require that corrective actions be taken when a fa-
cility is not complying. Although there is no set inspection schedule, one per-
son in each region is responsible for landfill inspections.® Regional work
plans call for semi-annual inspections of sanitary and demolition landfills and
annual inspections of transfer stations, yard waste composting facilities, and
recycling facilities. The division also assigns one central office enforcement
staff to each region (including the Twin Cities region) and each is expected to
annually inspect each of the open sanitary landfills in their assigned territory.
Unless there are problems, industrial and demolition landfills normally have
less frequent inspections.®

We asked the six enforcement staff at the central office how many inspections
they conducted in 1990. None of them had actual counts or readily available
records of their activities. Their estimates ranged from “some” to 20. This in-
cludes sanitary, industrial, and demolition landfills. The agency’s regional di-
rector estimated that regional solid waste enforcement officers each do about
30 to 40 inspections per year.

38 PCA recently assigned a regional staff person for solid waste enforcement to the Marshall region after
four years without one.

39 The inspection frequency of industrial and demolition landfills varies depending on each site’s potential
for contamination.
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We reviewed files from 27 sanitary landfills, 14 demolition landfills and 12 in-
dustrial landfills to determine their frequency of inspection.*? Because many
of the files did not have recent inspection reports, we interviewed the
division’s enforcement officers to obtain the most recent information.*! We
found that:

@ The division has not met its inspection objectives for 1990.

Thirteen of the 16 open sanitary landfills in our sample and five of the 12
closed facilities were inspected at least once in 1990 (through November).
Only three of the 12 industrial landfills and two of the 14 demolition landfills
were inspected in 1990 (through September). Half of the industrial landfills
and five of the 14 demolition sites have not been inspected for at least five
years.

We also reviewed the inspection reports and enforcement actions for our sam-
ple of 27 sanitary landfills. We found that:

© 23 of the 27 sanitary landfills in our sample had violations noted in at
least one of its last three inspection reports.

The most frequent violation cited was for inadequate cover. Among the other
problems noted were accepting prohibited waste such as tires or car batteries,
excessive litter, not protecting monitoring wells from surface contamination,
improper burning of garbage, improper mixing of demolition debris with gar-
bage, and exceeding permitted boundaries.

Although definitions may vary on what constitutes persistent violations, we
found that:

© 15 of the 27 sanitary landfills in our sample have had at least three
violations in the last three years.

In responding to violations, the division’s enforcement philosophy is to negoti-
ate and work with facilities, as opposed to a strict enforcement approach.

This is partly due to the extensive staff resources and expense required to en-
force civil penalties and the lengthy litigation process that would be required.
The division is also sensitive to the consequences of closing down a landfill.
The garbage has to go someplace, and if there is no permitted facility, it often
ends up in unpermitted open dumps.

The division’s policy when inspectors detect violations is to schedule a follow-
up inspection or determine at the next inspection if the problems were cor-
rected. The next step is a notice of violation with a timetable for compliance.
Eleven of the 27 sanitary landfills in our sample were issued at least one no-
tice of violation for reporting or operational violations of permit terms. How-
ever, PCA does not have the authority to issue fines or other immediate

40 All of the demolition and industrial landfills were open. We selected them randomly.

41 In attempting to locate the most recent inspection reports, we found some in the central files, some in
piles waiting to be filed, and some in the enforcement officers’ files.
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consequences if a facility fails to correct the deficiencies listed in the notice of
violation. :

If the landfill still does not correct the problems, the division will threaten to
take legal enforcement action. It will try to negotiate a stipulation agreement
with up-front civil penalties and future penalties for noncompliance. This re-
quires PCA Board approval. Three of the 27 facilities in our sample signed
stipulation agreements. We reviewed the division’s enforcement log for fiscal
years 1987-90. During this period, 10 facilities paid a total of $26,275 in penal-
ties, mostly for violating the terms of stipulation agreements. This total is con-
siderably less than the fines assessed by PCA’s other divisions.

If the facility refuses to cooperate, the board can request an order from the
district court for a civil penalty. None of the facilities in our sample were or-
dered to pay a civil penalty. PCA's Commissioner has the authority to close a

‘facility down if it is operating on an expired permit and is not in substantial

compliance with its permit requirements. However, this remedy is not avail-
able for facilities that have perpetual permits.

In our review of sanitary landfill files, we found that:

© Effective enforcement to correct permit violations is the exception
rather than the rule. ’

Several landfills, in addition to the reporting deficiencies discussed earlier in
this chapter, consistently and repeatedly violated permit terms and require-
ments. In some cases, the division threatened to take action but did not de-
spite continuing violations. For example:

© A private sanitary landfill received its permit in October 1970.
Between 1972 and 1989, the division noted 235 violations. During this
time, there were only three inspections that detected no violations.
The division sent several letters threatening enforcement action for
operational and reporting violations but no action was ever taken. The
facility finally closed in November 1989. The division is still trying to
get the landfill owner to sign a closure agreement for post-closure care
and monitoring.

In some instances, the division issued notices of violation but the deficiencies
were not corrected. For example:

@ A sanitary landfill received its permit in October 1976. The division
issued a notice of noncompliance to the landfill in June 1981 for its
failure to confine the garbage to the permitted area, failure to provide
adequate cover, failure to have an attendant on duty, failure to control
scavenging by animals, and failure to install an adequate water quality
monitoring system.*? Followup inspections in August and December
revealed that most of the violations had not been corrected. Problems

42 The division issued notices of noncompliance in 1980 and 1981 as formal statements of violations found
during inspections.
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were still evident in March 1982 and April 1983 inspections and the
division issued a notice of violation in May 1983. It cited the same
problems as before and some additional violations, including accepting
prohibited waste and failing to dig trenches as specified in the
approved landfill design. In July 1983, the division requested a meeting
to discuss these violations but no meeting took place. An inspection in
April 1984 revealed continued violations.

PCA issued an amended five-year permit in August 1984 requiring
updated studies and plans. Most of the division’s activity over the next
two years related to reviewing and revising these studies. In October
1986, the permit was transferred to the county which requested an
expansion. In November 1986, the division informed the county that it
would have to improve operations before a permit for expansion would
be considered. Since 1986, the division has been reviewing the studies
and requirements necessary for an expanded permit. While a
November 1987 inspection revealed no operational problems, the three
inspections since then (the most recent in July 1990) noted inadequate
cover and improper burning. The landfill is currently operating on an
expired permit.

The memos and correspondence in this file indicate considerable frustration
on the part of division staff. Landfill owners consistently ignored requests to
improve operations, but division staff did not think they could prove that the
landfill was actually polluting the ground water because the water quality mon-
itoring system was inadequate. Thus, the division was reluctant to take action
in civil court.*3

In a few cases, PCA was able to convince landfill owners to sign a stipulation
agreement requiring them to upgrade conditions and setting forth a schedule
of fines for noncompliance. The following is an example:

@ A privately owned sanitary landfill received its permit in November
1971. During the 1970s, there were frequent letters and internal
division memos regarding the landfill’s failure to submit water quality
monitoring and other required reports and threats to revoke the
permit. Inspections in October 1980 and December 1981 revealed
inadequate cover and drainage and said the site was not developed
according to plans. The division issued a notice of violation in June
1982. The division issued a five-year permit in February 1983.
Inspections in June and December 1983 revealed continued violations.
In July 1984, PCA revoked the permit but allowed the landfill to
continue operating if it signed a stipulation agreement to correct
violations and upgrade its monitoring system. The stipulation included
a $2,000 civil penalty and fines for future noncompliance with
monitoring and operational requirements. The division issued a $500
fine in December 1984 because the landfill failed to submit water
quality monitoring reports. A November 1986 inspection revealed

43 Division staff told us that they once tried to close a sanitary landfill but lost the case in court because
without a good water quality monitoring system, they could not prove that the permit violations resulted in
pollution.
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leachate seeps and inadequate cover and drainage. The division issued
a $300 fine. Inspections continued to reveal violations and in August
1989, the division assessed penalties totalling $11,800. The fine was
not paid and the landfill closed in August 1989 without a closure/post
closure plan and without financial assurance.

The examples cited in this section illustrate the division’s ineffectiveness in
permit enforcement. Managers and supervisors told us that the division does
not have the resources to take every landfill that violates any permit condition
to court. Division managers and supervisors believe that they can obtain
some compliance by working with landfills. However, if a landfill does not
wish to comply with reporting and operating requirements, it can usually get
away with repeated violations.

The division often gives landfills several chances to correct deficiencies and
several years may pass before the division issues a notice of violation. And
even then, there are no consequences for landfills that ignore the notice.
Even when compliance is eventually achieved, it is after years of staff effort
during which time the pollution continues.

We think the division needs to take a more aggressive stance to enforce its
solid waste rules and apply consequences to landfills that violate them. In
order to do this, however, the division needs a workable enforcement tool. It
is a drain on resources to revoke a permit or bring an action in civil court, and
even then the division’s efforts may not be successful. The division needs an
intermediate step to induce permitees to comply with reporting and opera-
tional requirements. Accordingly, we recommend that:

@ The Legislature should grant the Ground Water and Solid Waste
Division the authority to issue admistrative penalties for violations of
solid waste rules after the Commissioner outlines the potential uses
of this authority.

PCA already has this authority for hazardous waste violators and we think it is
necessary for solid waste violators as well. As is the case with hazardous
waste, there could be a grace period for the facility to correct deficiencies be-
fore the penalty becomes effective. Failure to comply could carry additional
penalties.

There are some enforcement issues that will require more than administrative
penalties to rectify. We find it alarming that after 20 years of solid waste regu-
lation, many landfills still do not have adequate monitoring systems. In our
view:

@ The division should assign top priority to compelling sanitary
landfills to upgrade water quality monitoring systems.

This effort should begin with the open sanitary landfills. The division should
establish a timetable to bring each of them into compliance. Since facilities
on perpetual permits must comply with solid waste rules, the division has the
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authority to enforce its water quality monitoring requirements. Once the
open facilities are upgraded, the division should upgrade the systems of closed
facilities.

In our view, the division has not systematically prioritized enforcement needs
and established a consistent enforcement policy. Rather, the division has re-
sponded to crises on a case by case basis. Some landfills have been able to
delay compliance with permit terms and solid waste rules because the agency
has not effectively forced the issues. Staff turnover has contributed to the
problem, since a new enforcement officer is often unaware of a site’s enforce-
ment history. Thus, our recommendation earlier in this chapter that the divi-
sion should develop an effective process to deal with staff turnover applies to
enforcement as well.

The fact that the number of open sanitary landfills has dwindled and will con-
tinue to dwindle should make the division’s enforcement responsibilities more
manageable. Nevertheless, we believe that:

@ The division needs to continue its recent efforts to establish a written
policy outlining its enforcement priorities and goals, the approach it
will take to achieve those goals, and a reasonable timetable.

SUPERFUND CLEANUPS

The federal and state superfund programs were established in 1980 and 1983,
respectively. They are designed to clean up sites contaminated by hazardous
waste. The goal of the programs is to find the parties responsible for the con-
tamination and make them pay for the cleanups. Federal and state super-
funds pay for cleanups when responsible parties are not found or are unable

to pay.

There are three aspects of the superfund cleanup process: identification and
scoring of the contamination (site assessment), the search for responsible par-
ties, and the cleanup itself. The scoring of contaminated sites and the search
for responsible parties normally preceed the actual cleanup, but there are ex-
ceptions. For example, emergency cleanup actions may be necessary before
the site can be scored. Or information may come to light during the cleanup
that results in a new search for responsible parties. Figure 4.4 presents an
overview of the superfund process.

Site Assessment

Site assessment is the process of investigating reports of possible contamina-
tion, determining the validity of the reports, and determining the danger to
human health and the environment presented by the contamination. Sites are
usually referred to the division by citizens, local governments, other state
agencies, and other PCA units. The division’s site assessment efforts are fed-
erally funded.
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‘Figure 4.4: The Superfund Process
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There are two phases of site assessments: preliminary assessments and site in-
vestigations. Preliminary assessments involve a search of PCA's files and re-
cords on the site, a site visit, and interviews with the parties bringing the
complaint, the owner of the site, neighbors, and other relevant parties. On
this basis, the division assigns a preliminary score, based on the Hazard Rank-
ing System.

The Hazard Ranking System, established by EPA, is used to rate the threat
that a contaminated site poses to human health and the environment. Scores
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are calculated for three pollution paths: ground water, surface water, and air.
Each path is scored on five criteria: 1) whether there is an observed release
(e.g., a leaking drum); 2) route characteristics, such as permeability of the soil
and bedrock; 3) containment, such as lined vaults or natural barriers; 4) waste
characteristics (toxicity); and 5) proximity to population and ground water
use. The result is a score between 0 (no danger) and 100 (extreme danger).*

If the preliminary score is 25 or greater, federal rules authorize the state to
spend federal money to conduct a site investigation, including soil borings and
water quality monitoring.* PCA and EPA revise the preliminary score based
upon investigation results.

The division completed 17 preliminary assessments and 13 site investigations
in fiscal year 1990. EPA contracted with its own site investigation team to do
23 additional site investigations in Minnesota. Division staff feel that the EPA
contractor’s assessments lack sufficient detail, and hope to eventually do all of
the site investigations themselves.*®

If a site receives a HRS score of 1.0 or greater, it is placed on the state super-
fund list called the Permanent List of Priorities. If the score is 28.5 or higher,
the site is also eligible for the federal superfund list called the National Priori-
ties List.” Placement on the National Priorities List means that the site is eli-
gible for federal superfund money to pay for the cleanup. It also means that
EPA plays an active role in the cleanup process.

As of October 1990, Minnesota had 166 sites on the state superfund list.*8
Forty-four of the sites were also on the federal list. In recent years, EPA has
added very few sites to the federal list so that it could concentrate on cleaning
up the sites already on the list. Minnesota has 41 sites with scores above 28.5
that are not on the federal list. PCA has nominated 15 of those sites for inclu-
sion on the list and is awaiting EPA action.

44 EPA has drafted proposed rules revising the methodology for calculating HRS scores. The new meth-
odology broadens the scoring criteria from a narrow emphasis on dangers posed to human health to a
broader concern with the overall environmental impact of contamination.

45 Water quality samples are sent to an EPA contract laboratory for analysis.

46 There is little comparative data regarding PCA’s efficiency in completing site assessments. EPA re-
ports that 98 percent of all potential sites in Minnesota had been assessed as of June 1990, versus 92 per-
cent nationwide. U.S. Environmental Protection Agency, Superfund Quarterly Management Reports (Wash-
ington, D.C., June 1990).

47 When the federal superfund was created, EPA determined that it could only handle the 200 worst sites.
This resulted in a scoring cutoff of 28.5 for inclusion on the National Priorities List. EPA continues to use
that cutoff.

48 At its December 1990 meeting, the PCA Board added 14 new sites and deleted one existing site. Since
1983, PCA has deleted 11 sites from the list because cleanup actions were completed and long-term moni-
toring was unnecessary.
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Responsible Party Search and Enforcement

The responsible party search and enforcement phase involves locating the par-
ties responsible for pollution and getting them to pay for the cleanup. If a re-
sponsible party cannot be found, or if the responsible party cannot afford to
conduct the cleanup, then the division manages the cleanup using state or fed-
eral superfund money. Figure 4.4 lists several steps in the responsible party
search.

This phase of the superfund process has two general parts: determining who
are the responsible parties and getting them to accept responsibility for the
cleanup. Insome cases, a party readily accepts responsibility, but sometimes
the source of contamination is unknown and division staff must search for re-
sponsible parties.*

When the division identifies who has caused the problem, it informs the re-
sponsible party of its intent to ask the PCA Board to formalize the finding.
The PCA Board then issues a request for response action if it determines that
the responsible party is a current property owner of the site, a past property
owner during the time of disposal, a hauler who hauled wastes to the site, or a
generator of the wastes that ended up at the site. If the responsible parties de-
sire, PCA negotiates a consent order with time frames for completing cleanup
phases. Requests for response action and/or consent orders formally desig-
nate the responsible parties and provide a structure and schedule for conduct-
ing site investigations, selecting a cleanup alternative, and implementing the
cleanup. They both require responsible parties to conduct and pay for clean-
ups.

EPAs Region V superfund administrator told us that Minnesota has an excel-
lent record in getting responsible parties to pay for cleanups. A recent study
prepared for EPA by the Environmental Law Institute also commended PCA’s
efforts. The study pointed to PCA’s steadfastness in requiring res?onsible par-
ties to pay for cleanups as a factor in obtaining their cooperation.”

As of October 1990, 120 cleanups were in progress.’! PCA has issued re-
quests for response actions for 69 of those cleanup sites.”? Responsible par-

49 Division staff have several methods to locate potential responsible parties. These include: 1) a title
search of the area where the contamination occurred; 2) a survey of area businesses and examination of
their inventory records to determine if they generated or used the type of wastes or products found; 3) inter-
views of waste haulers and searches of their records; and 4) depositions from current and former employees
of a company, neighbors, and others who may have witnessed waste disposal. As part of this search, PCA
sends formal requests for information to potential responsible parties. These requests assist in the search
and inform the potential responsible parties that they may be liable for the cleanup.

50 Environmental Law Institute, Enhancing State Superfund Capabilities: Nine State Study (Draft Report)
(Washington, D.C., 1990), 71. )

51 PCA is conducting emergency drinking water actions at four additional sites.

52 Twenty-two of those responsible parties subsequently also signed consent orders.
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ties at 23 other sites signed consent orders. In five older cases, responsible
parties paid for a cleanup without a consent order or a request for response
action. Thus: ‘

© As of October 1990, responsible parties were conducting 97 of the 120
cleanups (81 percent) in progress.

PCA is managing cleanups at the other 23 sites. When the division deter-
mines that the responsible party is unwilling or financially unable to cooperate
with the request for response action, the PCA Board issues a determination of
inadequate response. This authorizes the division to use state or federal super-
fund money to complete the investigation and cleanup.>® If a responsible
party with financial means is found, PCA can recover these expenditures.

This authority is important since it induces responsible parties to cooperate in
conducting the cleanup.>*

Cleanup

Figure 4.4 shows the site cleanup process that EPA requires for sites on the
National Priorities List. PCA follows the same procedures for state sites. The
cleanup process involves emergency response actions (if necessary), investigat-
ing the contamination, selecting a cleanup strategy, designing and implement-
ing the cleanup, and follow-up monitoring.

There are basically two types of emergency response actions: removal of obvi-
ous sources of contamination (such as leaking drums) and finding alternate
drinking water supplies (such as bottled water, another community’s water sys-
tem, or a new well).>> The division uses the superfund to pay for emergency
response actions and seeks reimbursement from responsible parties if they are
found.

PCA does not keep separate records of removal actions, but it does report re-
sponding to 19 drinking water emergencies.>® Our review of superfund case
files clearly indicates that the division has taken prompt emergency response
actions when it has evidence of immediate threats to human health or the en-
vironment.>’?

Responsible parties hire consultants to prepare remedial investigations and fea-
sibility studies. If there is no responsible party, the division has four contrac-

53 To use federal funds, the site must be on the National Priorities List and EPA must approve the expen-
ditures.

54 There is only one case where a facility has challenged PCA’s authority to recover cleanup expenses. In
this case, the responsible party managed and paid for the actual cleanup but has refused to pay PCA’s ad-
ministrative expenses. This case is currently pending in district court.

55 1If tests indicate that drinking water is contaminated, the Department of Health issues a drinking water
advisory. PCA then takes emergency response action.

56 Minnesota Pollution Control Agency, 4 Report on Use of the Minnesota Environmental Response, Com-
pensation and Compliance Fund During Fiscal Year 1990 (St. Paul, 1990), 11.

57 While emergency response actions usually take place early in the cleanup process, as shown in Figure
4.4, discoveries at later phases of the investigation and cleanup may also require emergency responses. For
example, PCA is currently responding to the discovery of dioxins during the remedial investigation phase of
one of the ongoing superfund cleanups.
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tors to investigate sites and do cleanups. For each cleanup project, the divi-
sion solicits proposals from the four contractors and assigns the project based
on the proposal content and the contractors’ workloads. As is the case with
responsible party cleanups, the division reviews project plans and work prod-
ucts.

The remedial investigation defines the extent of the problem. It usually re-
quires a hydrogeological investigation, including soil borings and monitoring
wells to identify the ground water contamination plume and its movement.
The feasibility study evaluates options for cleaning up the contamination,
ranging from no action to treatment of the contamination source (e.g., excava-
tion of buried drums, removal of contaminated soil, and ground water
pumpout and treatment). Based on the feasibility study, the division selects a
cleanup plan. After a public hearing and 30-day comment period, PCA's Com-
missioner issues a record of decision that summarizes the site history and justi-
fies the chosen cleanup plan.

After PCA issues the record of decision, the responsible party must prepare a
remedial design to implement the selected remedy. If there is contaminated
ground water, the chosen alternative usually requires that it be pumped out
and treated. It often takes years before the contamination is reduced to an ac-
ceptable level, so cleanups require long-term monitoring.

Table 4.4 shows the progress the division has made in cleaning up contami-
nated sites. We found that:

@ Cleanups have been completed at 19 percent of the sites but have not
yet begun at 28 percent of the sites; the remainder of the sites are part
way through the cleanup process.58

Table 4.4: Action Taken on Minnesota Superfund
Sites as of October 1990

Number Percent

No Action* 46 28%
Remedial Investigation in Progress 40 24
Remedial Investigation Complete 13 g 8
Feasibility Study Complete 25 15
Remedial Design Complete 10 6
Remedial Action Complete:

Long-Term Monitoring and

Maintenance Ongoing _32 _19
Total 166 100%

Source: Minnesota Pollution Control Agency, Status of Minnesota Hazardous Waste Sites (St. Paul,
October 1990).

*Excludes emergency response actions such as providing an alternate water supply.

58 For our purposes, cleanup actions exclude emergency responses. Cleanups are considered complete
when they enter the long-term monitoring and maintenance phase.
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EPA’s Region V superfund administrator told us that, compared to other
states, Minnesota has an excellent record of cleaning up contaminated sites.
As of June 1990, 62 percent of Minnesota’s sites on the National Priorities
List had completed remedial investigations and feasibility studies versus 41
percent nationwide. Remedial actions were complete or under construction
at 46 percent of Minnesota’s sites versus 24 percent nationwide.”® EPA is
sufficiently satisfied with Minnesota’s progress that it has allowed PCA to be
the lead agencgr for managing almost all the Minnesota sites on the federal
superfund list.®® Our review of state superfund programs profiled in the Envi-
ronmental Law Institute study also convinces us that Minnesota is further
along than most other states in cleaning up contaminated sites.5! Neverthe-
less, Table 4.4 shows that much work remains to be done. The superfund pro-
cess is a long-term program. Division managers prefer to manage resources
so that they can deal effectively with the most serious sites first before starting
new cleanups, so many of the less serious sites have not yet been addressed.

Table 4.5 compares progress on cleanups at sites where the responsible parties
are conducting the cleanup with division oversight and enforcement and sites
without responsible parties where PCA contractors are conducting the
cleanup with division oversight. We found that:

© There is no appreciable difference in cleanup progress between sites
with respensible parties and sites without responsible parties.

Table 4.5: Comparison of Cleanup Progress for Sites

- With and Without Responsible Parties

Sites Without Sites With
Responsible Parties Responsible Parties

Phase Number Percent Number Percent
Remedial Investigation in

Progress 8 35% 32 33%
Remedial Action in Planning

or Implementation Phase 9 39 39 40
Cleanup Complete* 6 26 26 27
Total 23 100% 97 100%

Source: Minnesota Pollution Control Agency, Status of Minnesola Hazardous Waste Sites (St. Paul,
October 1990).

NOTE: Includes only sites where cleanup activities have begun.

*Sites currently in long-term monitoring and maintenance phase.

59 U.S. Environmental Protection Agency, Superfund Quarterly Management Reports (June 1990).
60 EPA is the lead agency for parts of three sites.

61 U.S. Environmental Protection Agency, An Analysis of State Superfund Programs: 50-State Study (Wash-
ington, D.C., 1989).
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Table 4.6 examines the relationship of some other characteristics of superfund
sites to cleanup progress. It shows that the division has made more progress
on the most serious sites and the sites that were discovered before 1985. The
table also indicates that the division has made less progress on landfill sites.
Only two landfill sites have been cleaned up and no cleanup action has been
undertaken in almost two-thirds of the landfill sites. Viewed differently,

e Landfills make up 33 percent of the sites on the superfund list but 74
percent of the sites where no action has been taken.%?

Table 4.6: Superfund Cleanup Progress by Selected
Site Criteria

Investigation/
Progress has No Cleanup .
been greatest . Cleanup Action? In Progress Cleanup Complete
at older, more Health Hazard Number Percent Number Percent Number Percent
seriousl
.y HRS Score Above 28.5 0 0% 31 70% 13 30%
contaminated Site on NPL
sites, and HRS Score Above 285 9 21 26 62 7 17
Site not on NPL
slowest at HRS Score Below 285 37 46 31 39 12 15
landfill sites.
Date Site Placed
on Superfund List
1984-1985 10 11 52 58 27 30
1986-1989 36 47 36 47 5 6
Is Site a Landfill?
Yes 34 62 19 35 2 4
No 12 11 69 62 30 27

Source: Minnesota Pollution Control Agency, Status of Minnesota Hazardous Waste Sites (St. Paul,
October 1990).

2Excludes emergency response actions such as providing an alternate water supply.
Includes sites currently in the long-term monitoring and maintenance phase.

We also examined the permanence of PCAs superfund cleanups. Some re-
cent national studies have found many instances where contaminated substan-
ces are merely contained on-site or transferred to another site with no
permanent solution to the problem of contaminated soils and ground water.®>
These types of cleanup strategies do not permanently end the threat of pollu-
tion. We found that:

62 Division managess note that PCA did not begin to address landfill sites until 1986. The division prefers
to address open landfills through permit enforcement actions and financial assurance requirements rather
than by expending superfund money. Thus, cleanup actions have begun at 16 of the 29 closed landfill sites
but only five of the 26 open landfill sites.

63 U.S. Congress, Office of Technology Assessment, Superfund Strategy (Washington, D.C., 1985); U.S.
Congress, Office of Technology Assessment, Coming Clean: Superfund’s Problems Can Be Solved (Wash-
ington, D.C., 1989).
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© In most instances, the division requires effective long-term treatment
of contaminated sites and does not accept temporary containment
strategies.

In our sample of 17 superfund files, we found two sites where contaminated
material was stored on site. In one site, soils contaminated with solvents, oils,
and paint sludge were placed in a containment facility on company property.
The containment facility had a double liner and a leachate collection and mon-
itoring system. At another site, contaminated byproducts from a coking plant
were removed and shipped to a hazardous waste landfill in Tllinois. Some con-
taminated soil was also removed but the remainder of the soil was left on site
and capped with clean soil in between two layers of clay. In both cases, PCA
took precautions to minimize the chances of additional ground water contami-
nation. Division managers told us that these were early cleanups and that con-
tainment strategies like these are no longer selected. All of the other sites in
our sample that had reached the remedial action stage had removed contami-
nated soils and drums and had installed a ground water pumpout and treat-
ment system.64

Reasons for Lengthy Cleanups

Using a sample of 11 superfund sites, the division has recently analyzed the du-
ration of superfund cleanups, as shown in Table 4.7. Excluding the site assess-
ment before cleanups begin and the long-term monitoring afterwards, it takes
an average of 7.3 years for cleanups at sites with responsible parties and 5.5
years for cleanups at sites without responsible parties.5

Table 4.7 shows that remedial investigations take about two years to complete.
Feasibility studies take an additional two years to complete for cleanups con-
ducted by responsible parties. Division managers told us that this is primarily
because responsible parties often propose inadequate least cost cleanups that
are unacceptable to the division. This results in disputes and additional work.
Table 4.7 also shows that remedial designs take longer for cleanups at sites
without responsible parties. Division managers attribute this delay to a previ-
ous requirement that PCA rebid contracts for remedial designs. PCA’s switch
to general contracts with four consultants has helped speed up the remedial
design phase of cleanups conducted by PCA contractors.

Our review of superfund files support the findings presented in Table 4.7. In
general, most of the time tends to be spent doing the remedial investigation
and feasibility study. Once a solution is agreed upon, the actual cleanup pro-
ceeds more rapidly.

Our review of case files indicates that there is no single cause for delays. In
some cases, responsible parties refused to acknowledge responsibility or coop-

64 EPA’s Region V superfund administrator confirmed Minnesota’s increasing emphasis on permanent
treatment solutions. He pointed to Minnesota’s pioneering use of biological treatment as an example of
this emphasis.

65 The two columns of Table 4.7 are not strictly comparable since they start from different points in the
process.
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Table 4.7: Number of Months Spent on SUperfund

Cleanups
Sites Without Sites With
Responsible Parties Responsible Parties
Issue request for response action - 8.0
Consent order negotiation - 7.0
Remedial investigation* 24.3 20.8
Feasibility study 5.0 24.3
Issue record of decision 2.3 8.0
Remedial design 22.3 8.7
Remedial Action 12.0 11.3
65.9 88.1
(5.5 years) (7.3 years)

Source: Pollution Control Agency, Ground Water and Solid Waste Division.

*For sites without responsible parties, this phase begins with the assignment of the site to a PCA con-
tractor.

erate with the cleanup, thus requiring PCA Board actions. In other cases, the
division spent its time arranging for alternate sources of drinking water rather
than initiating the long-term cleanup. In one case, the division put the
cleanup process on hold for two years after the responsible party died.

Delays are also caused by disputes over how the remedial investigation is con-
ducted and whether or not the investigation is adequate. We found many in-
stances where a responsible party submitted a required report that the
division found to be unacceptable or incomplete. The division required revi-
sions, and sometimes the revisions did not meet PCA's expectations. Because
of revisions, an investigation that should take six months may take one to two
years. As the process lengthens, of course, there is a greater likelihood of
PCA staff turnover.

The division requires responsible parties and its own consultants to prepare
work plans before actually doing a remedial investigation. This reduces the
likelihood of wasted efforts for unacceptable studies. However, time is still
The division spent arguing over the work plan, such as the number and location of monitor-
could reduce ing wells and soil borings and quality assurance requirements.5

the tfme We think the division could reduce the time required to complete a superfund
required to investigation and cleanup. We recommend that:

complete

investigations ® The division should provide written guidelines on acceptable

and cleanups. standards for superfund remedial investigations.

66 In one case, a remedial investigation took nearly two years to complete, largely because of a disagree-
ment between EPA and PCA’s contractor over the contents of the laboratory quality assurance component
of the investigation work plan.
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The division has now had enough experience managing superfund cleanups to
know what it wants in a remedial investigation and what types of remedial ac-
tions it will accept. It might be possible to provide a boilerplate form, with
consultants filling in site-specific data. Consultants could be required to fol-
low the general requirements for remedial investigations or justify deviations.

Division managers agree with this recommendation. The division has recently
prepared a draft of an exhibit to be attached to requests for response action
that provides an outline for remedial investigations and feasibility studies and
describes PCA's expectations for how those reports should be prepared and
the information they should contain. We believe that this exhibit should be
sent to all consultants and responsible parties whose cleanups are still in the
remedial investigation and feasibility study phases. ‘

We also recommend that:

@ The division should reduce the scope of feasibility studies.

The purpose of the feasibility study is to evaluate the possible solutions and se-
lect the most appropriate one. Again, the division has enough experience to
know what kinds of solutions it will or will not accept. The division should
make this explicit through written policy statements or by incorporation into
requests for response action and consent orders. For example, the division
usually requires pumpout of contaminated ground water, excavation of con-
taminated soil, and closing and capping of landfills. The division should re-
quire responsible parties to adopt these solutions unless they are impractical
Or unnecessary.

Division managers agree with this recommendation. They say that the pri-
mary cause for delays in completing superfund cleanups is the desire of re-
sponsible parties to hold down costs versus PCA's mission to protect the
environment. Division managers have sent a memo to division staff outlining
procedures to streamline remedial investigations and feasibility studies at non-
federal sites. The division is currently working on policy statements for select-
ing remedies and for ground water and soil cleanup standards that it hopes
will send a clear message to responsible parties that PCA requires effective
and timely cleanup strategies. The non-degradation standard contained in the
1989 Ground Water Protection Act should assist PCA’s efforts in this regard.

Another area where time could be saved is the review of documents associ-
ated with the remedial investigation. We recommend that:

@ The division should allow consultants to submit single documents
that apply to all of the cleanups they manage.

Some of these documents, such as the quality assurance and safety plans, are
basically the same from site to site. These plans provide some guarantee that
the data gathered and analyzed are accurate and that other safety and proce-
dural requirements are met. Since consultants typically work on several super-
fund sites, each consultant could be required to have on file an approved plan
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or protocol. Likewise, consultants could be required to use an EPA-approved
laboratory or a laboratory with an approved quality control plan. This would
reduce the time it takes to prepare individual remedial investigations and the
time it takes division staff to review them.

If these measures are successful in reducing the disagreements that arise over
how to conduct a remedial investigation and the appropriate cleanup strategy,
it may also be possible to save time by combining the remedial investigation
and feasibility study steps. Some of the sites have already done this. The divi-
sion should require interim progress reports, however, to make sure that the
investigation is proceeding in an acceptable manner and that strategic dis-
agreements can be resolved before too much work is completed.

In addition to streamlining the remedial investigation and feasibility stages of
the cleanup, the division should consult with the Attorney General as to
whether it would be feasible to issue administrative penalties to responsible
parties who fail to meet deadlines specified in requests for response action
and consent orders. Requests for response action currently include require-
ments for completing cleanup stages within specified time frames, but there
are no penalties for failing to meet deadlines. The division has been able to
use the threat of managing the cleanup itself and obtaining reimbursement
from the responsible party to induce parties to accept responsibility and start
the cleanup process. However, this inducement has been less effective in get-
ting responsible parties to move quickly once the investigation and cleanup
process has begun. We believe that if the division included penalties for not
meeting deadlines, it would encourage responsible parties to speed up the pro-
cess.

Administrative fines are small compared with total cleanup costs. To further
encourage timeliness, the division could include a clause in requests for re-
sponse action and consent orders that it will issue a determination of inade-
quate response, take over responsibility for the cleanup, and seek
reimbursement if the responsible party consistently fails to meet deadlines.

Superfund Landfill Sites

We noted earlier that the division has made less progress in cleaning up land-
fill sites than other superfund sites. As of October 1990, cleanup actions have
not yet begun for 34 of the 55 landfill sites on the state superfund list.5” Of
those, only seven have HRS scores above 28.5, so most of them are not
among the most serious sites. Furthermore, the division has taken necessary
emergency response actions.

Nevertheless, these landfills represent a potential drain on the state super-
fund since the number of landfills on the superfund list will increase as land-
fills upgrade their water quality monitoring systems. According to division
staff, most sanitary landfills will end up on the state superfund list. In addi-

67 Thereare actually 56 landfills on the state superfund list, but two of the landfills are combined in one
site.



132

There is not

enough money
in the
superfund to
clean up all the
landfills on the
superfund list.

POLLUTION CONTROL AGENCY

tion, few of the unpermitted open dumps that existed in the 1970s and early
1980s have been assessed for possible inclusion on the superfund list.

If all of these potential sites are assessed, and if, as expected, most are eligible
for the superfund, there will not be sufficient funds to manage the cleanups.
The division estimates that each landfill cleanup has a potential cost of from
$2 to 10 million and that the total cleanup cost for open and closed landfills
could exceed $300 million, far greater than the June 30, 1990 superfund bal-
ance of $13.9 million.5

The 26 landfills on the superfund list that are currently open have provided fi-
nancial assurance to cover future cleanup costs, although some will close be-
fore they build up enough reserves. The 30 closed landfills on the superfund
list have no revenue raising capability.’ Most private landfills do not have
the financial resources to pay for cleanups. Municipally owned landfills have
taxing and bonding authority, but the Legislature has capped their potential li-
ability at $400,000 per municipality up to a total of $1.2 million per site.”

The Legislature established the Metropolitan Landfill Contingency Action
Fund in 1984 to help pay for landfill closure and post-closure care and to pro-
vide funds for cleaning up metro area landfills that have been closed at least
20 years. This fund receives one-fourth of the revenues from a $2 per cubic
yard fee on wastes deposited in metro area landfills.” In 1989, the Legisla-
ture created a similar Greater Minnesota Landfill Contingency Action Fund
to assist non-metro counties. However, before any funds were placed in this
fund, the 1990 Legislature abolished it, retaining the $2 per cubic yard fee.
Proceeds go to the county general funds to be used for landfill abatement, clo-
sure and post-closure costs, and cleanup actions.” Division managers do not
think that these revenues will have a significant impact on the problem.”

The Legislature has several options for addressing landfill cleanup costs:

© The Legislature could appropriate money to the superfund in
sufficient amounts to allow cleanups of landfills when they are placed
on the state superfund list.

© The Legislature could establish a new funding source such as an
additional tax on garbage or a gnaranteed loan program for landfill
cleanups.

68 Minnesota Pollution Control Agency, A Report on the Use of the Minnesota Environmental Response,
Compensation and Compliance Fund During Fiscal Year 1990 (St. Paul, 1990), 5, 23; Minnesota Office of
Waste Management and Minnesota Pollution Control Agency, State Solid Waste Policy Report: Issue State-
ments and County Planning Background Chapter (Public Comment Draft) (St. Paul, 1990), 96.

69 Insome cases, the division may be able to find evidence of private companies that dumped hazardous
wastes into the landfills and could be cited as responsible parties.

70 Minn. Stat. 466.04, subd. 1.
71 Minn. Stat. 473,843, 473.845.
72 Minn. Stat. 115A.919, 115A.923.

73 The Metropolitan Landfill Contingency Action Fund had an $8 million balance at the end of fiscal year
1990. There is no statewide accounting of the fees currently going to non-metro counties.
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© The Legislature could repeal the liability limits on counties for
environmental cleanups and grant them special bonding or taxing
authority to pay for cleanups.

©® The Legislature could do nothing and allow the superfund to pay for
cleanups of only the most serious sites as funds become available.

Many landfills are in relatively isolated areas and pose no immediate threat to
drinking water supplies, although they have potential long-term environmen-
tal effects. Delaying action increases the likelihood that the contamination
plume will spread and the ultimate cleanup cost will be greater. As an inter-
mediate measure, the Legislature could select one of the first three options
and direct PCA to install pumpout systems to contain the ground water con-
tamination, leaving the permanent remedy of properly closing and capping
the landfill to a later date.

PCA has the expertise to assess the extent of this problem and evaluate the
cost and effectiveness of proposed solutions. Therefore, we recommend that:

@ PCA should develop a plan to deal with landfill contamination and
present it to the 1992 Legislature.

MANAGEMENT INFORMATION SYSTEMS

PCA’s Ground Water and Solid Waste Division needs an effective manage-
ment information system to administer requests for new facility permits, track
the current status of permitted facilities, monitor submissions of reports, and
track enforcement efforts. Information systems can also help manage staff as-
signments and monitor performance. We found that:

@ The Ground Water and Solid Waste Division does not have an
effective management information system.

Landfill and superfund records are maintained in central files. Important in-
formation is not computerized and there is no way for management to track
the status of permits and staff activities. The division’s tracking system con-
sists of periodic updates of lists. It takes considerable staff time to manually
update these lists and we found essential information missing. For example,
management has no way to determine how long permit applications are await-
ing action except to ask the engineer or hydrologist who is working on it.

The lack of an adequate management information system hampers the
division’s ability to regulate compliance with permit conditions and solid waste
rules. For example, the division had to survey its hydrologists in order to tell
us how many facilities have upgraded ground water monitoring systems. Simi-
larly, the division had to conduct a special study to determine how long each
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phase of the superfund cleanup takes.” There is no system to automatically
inform staff that a required report is overdue. Thus, a year or more can go by
before someone notices that a facility has not been sending in quarterly moni-
toring reports. The lack of an adequate information system also exacerbates
the division’s staff turnover problem. With no easily accessible enforcement
history, the new staff member has to start from scratch.

The division has recently recognized its deficiency in this area and has pur-
chased two management information systems to use with its existing comput-
ers that will allow permit and superfund project tracking. The division has
installed a permit tracking system that can alert staff to late reports, keep
track of enforcement actions, and provide other useful information about per-
mitted facilities. The division is currently entering permit data for open land-
fills into the system. The division has also purchased a tracking system for its
superfund sites that will track cleanup progress and provide summary data but
it has not yet installed this system.

We think that the division waited too long to install necessary information sys-
tems. We recommend that:

© The division should assign top priority to implementing its new
management information systems and should use them to manage
work flow, permit tracking, and enforcement, and to provide the PCA
Board with periodic updates of permit status and cleanup progress.

Division managers agree with this recommendation and say that they are as-
signing top priority to implementing their new information systems.

SUMMARY

The two major responsibilities of the Ground Water and Solid Waste Division
are regulating landfills and managing cleanups under the state and federal
superfund programs. We found problems in the time it takes the division to
process permit applications and review other documents. We also found that
the division has not effectively enforced solid waste rules and permit require-
ments. Many landfills have been delinquent in submitting water quality moni-
toring reports and have had repeated operational violations with few
meaningful consequences. In addition, many sanitary landfills have inade-
quate water quality monitoring systems. In part, these problems result be-
cause the division lacks adequate enforcement tools. We believe that the
division’s enforcement record would improve if it had the authority to issue
administrative penalties to violators of permit requirements and solid waste
rules.

We found that the division has effectively administered the state and federal
superfund programs. Minnesota has made greater progress than most states
in cleaning up contaminated sites and the division has a good record of getting

74 Case files are often poorly organized and incomplete. We found many references to reports and corre-
spondence that could not be found in the files.
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responsible parties to pay for cleanups. Nevertheless, the cleanup process is
very lengthy and many sites have not yet been addressed. Additional funding
sources will be required to clean up all of the present and potential landfills
on the superfund list.

Our primary recommendations are that:

The Ground Water and Solid Waste Division should reduce the time
it takes to review permit applications and other documents by setting
priorities, providing specific time frames to get things done, and
holding staff accountable to those time frames.

-'The division should take a more aggressive approach to enforcing

water quality monitoring reporting requirements and compliance
with permit conditions and solid waste rules. Top priority should be
assigned to upgrading landfill water quality monitoring systems.

The Legislature should grant the division administrative penalty
authority to improve the efficiency and effectiveness of enforcement.

The division should continue efforts to streamline the superfund
cleanup process.

The division should assign top priority to implementing its new
management information systems.






Chapter 5

§ tate regulation of hazardous wastes is relatively new compared to air,
, water, and solid waste regulation. The Minnesota Legislature first au-

A~ thorized PCA's hazardous waste program in 1974, and PCA adopted its
first hazardous waste rules in 1979. PCA created a separate Hazardous Waste
Division in 1987.

We asked:

© How often does PCA inspect companies that handle hazardous waste,
and how long does it take to return violators to compliance?

® What accounts for the large increase in staff in this division in recent
years? '

® Does PCA effectively oversee the cleanup of leaks from storage tanks
and pipelines?

To answer these and other questions, we interviewed staff, reviewed data from
the division’s information systems, and accompanied staff on an inspection of
a company that generates hazardous waste. We reviewed enforcement files
for random samples of 35 underground tank cleanups and 17 companies with
serious hazardous waste violations. In addition, we surveyed the seven Twin
Cities metropolitan area counties, each of which is required by Minnesota law
to operate a hazardous waste program.!

In general, we conclude that PCA has developed a comprehensive framework
for regulation of hazardous waste. Staff conduct frequent inspections of the
facilities that handle the largest quantities of hazardous waste, but very lim-
ited inspections of companies that generate lesser amounts. We also found
considerable room for improvement in the timeliness of the division’s enforce-
ment actions. The division has grown rapidly primarily because dedicated
state and federal funds have been available for its leaking storage tank pro-
gram. This program has provided extensive financial assistance to businesses,
although its growth appears to have been disproportionate to the heaith and
environmental threats posed.

1 Six counties responded, and we interviewed staff of the seventh.
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REGULATORY FRAMEWORK

The primary federal legislation governing hazardous wastes is the Resource
Conservation and Recovery Act (RCRA), passed by Congress in 1976. RCRA
required the Environmental Protection Agency (EPA) to determine criteria
for identifying hazardous wastes, and then to identify specific substances that
should be subject to regulation. In 1980, EPA determined that wastes were
hazardous if they were ignitable, corrosive, reactive, or toxic, and listed about
450 hazardous wastes. EPA recently published rules identifying an additional
25 organic chemicals with hazardous characteristics.

EPA promulgated federal hazardous waste rules between 1980 and 1983, sev-
eral years after Congress’ 1978 deadline. The intent of the rules was to regu-
late and account for wastes from the time of generation until disposal or
treatment—a so-called “cradle to grave” regulatory system. Figure 5.1
summarizes the RCRA regulations for various types of waste handlers. PCA
and county hazardous waste staff have identified about 8,000 hazardous waste
“generators” in Minnesota but believe this is less than one-third of the state’s
total generators. Federal and state regulations require generators to disclose

Figure 5.1: Summary of Federal Hazardous Waste
Requirements

Treatment,
Storage, and
Disposal
Facilities
RCRA Requirement Generators Transporters (TSDs)

Determine if wastes are hazardous

Obtain EPA identification number

Train personnel in waste management
and emergency response

Notify regulators of hazardous waste
releases

Develop contingency plans

Inspect operations periodically

Track wastes with manifests

Recordkeeping and reporting

Package labeling X

Physical security

Use containers, landfills, and other op-
erating areas properly

Design and operate waste handling
areas properly

Ground water monitoring

Closure and post closure care and fi-
nancial responsibility

HKXXX X XXX
XX

x
XX X XX XXXX X XXX

Source: Adapted from U.S. General Accounting Office, Hazardous Waste: New Approach
Needed to Manage the Resource Conservation and Recovery Act (Washington, D.C., July 1988),
24.




HAZARDOUS WASTE DIVISION 139

Minnesota is a
net exporter of
hazardous

waste.

their waste streams, but do not require generators to obtain operating per-
mits. In contrast, facilities that treat, store, and dispose of hazardous waste
(TSDs) must obtain permits. Minnesota has 43 TSDs, which appears to be
fewer than most other states in EPA Region V.2 Forty-one TSDs have per-
mits, and PCA expects to issue permits to the other two by spring 1991.3

In 1989, Minnesota hazardous waste generators produced about 79,000 tons
of waste that were subject to RCRA regulation.* As shown in Table 5.1, Min-
nesota generators shipped about 57,000 tons (71 percent) of this waste to
other states. The states receiving the largest quantities of Minnesota wastes
were (in order) Illinois, Wisconsin, Arizona, and Oklahoma. In 1989, Minne-
sota RCRA facilities received only about 21,000 tons of hazardous waste from
other states, so Minnesota is a net exporter of waste.

Table 5.1: Destination of Hazardous Wastes
Generated in Minnesota, 1989

Wastes Shipped Wastes Shipped

In-State Out-Of-State

(Tons) ons
Landfills 0 9,675
Metals recovery facilities 10,339 19,192
Solvent recovery facilities 28 20,657
Thermal treatment ' 4,937 4,157
Transfer/storage facilities 6,365 329
Other : 969 2,653

22,638 56,663

NOTE: RCRA-regulated wastes only.

Source: Office of Waste Management, "Manifested Shipments of Hazardous Waste by Minnesota
Generators: 1983-1989" (St. Paul, July 1990), 4, 6.

As with other federal pollution programs, states have been granted responsi-
bility for implementing most federal hazardous waste regulations. When
states demonstrate that their programs are at least as stringent as the federal
program, EPA “authorizes” them to operate hazardous waste programs in lieu
of the federal program. Within each state, EPA administers federal regula-
tions for which the state has not yet received EPA authorization.

Minnesota first received federal authorization for its RCRA program in 1985,
and federal funds now pay for about half of the Hazardous Waste Division’s
staff. States are required to apply for expanded authorization as federal rules

2 According to EPA, Wisconsin has about the same number of TSDs as Minnesota, but Illinois, Indiana,
Michigan, and Ohio each have more than 200 TSDs. However, unlike other states, Minnesota has issued
permits for nearly all of its TSDs, and it is likely that many of the other states’ TSDs will close when re-
quired to apply for permits.

3 Facilities without their final (called “Part B”) permits are subject to “permit by rule” under federal reg-
ulations.

4 According to Office of Waste Management, “Capacity Assurance Plan, State of Minnesota” (St. Paul,
October 12, 1989), an additional 75,000 tons of waste were legally sewered or managed on site in 1987.
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change. We found that PCA is authorized for more hazardous waste activities
than any other state in EPA Region V. Minnesota is one of only a few states
in the nation authorized to oversee cleanups at permitted TSD facilities.

PCA negotiates a cooperative agreement with EPA each year and receives a
grant to fulfill obligations in the agreement. EPA officials told us that there is
a strong working relationship with PCA.

In 1987, the Legislature granted the Hazardous Waste Division penalty au-
thority that other PCA divisions do not have. PCAs commissioner may issue
administrative penalty orders for up to $10,000. According to state law, the
amounts of the penalties may be based on the willfulness and gravity of vio-
lations, the number and history of violations, the economic benefit gained be-
cause of the violation, and other factors determined by the commissioner.
Unlike stipulation agreements, administrative penalties do not require ap-
proval by the PCA Board. Except for “repeated or serious” violations, the
law requires PCA to forgive penalties if the violator takes appropriate steps to
correct the problem. Companies receiving administrative penalty orders may
appeal the orders before administrative law judges or in district court.’

A second unique enforcement tool available for hazardous waste offenses is
criminal prosecution for environmental felonies. Certain hazardous waste vio-
lations constitute felonies; violations of other pollution regulations constitute
gross misdemeanors, at most. Counties have the first option to pursue crimi-
nal prosecutions, but may delegate this to the state Attorney General’s Office.
So far, the Attorney General’s Office has been the lead prosecuting agency in
only one case prosecuted in anesota but it has assisted county prosecutors
and investigators in other cases. The Attorney General’s Office and PCA
have actively pursued criminal cases since December 1989. The role of PCA
staff has been one of gathering supporting evidence, negotiating settlements,
and serving as expert witnesses during prosecutions.

Hazardous waste generators must pay several fees and taxes. Generators in’
the Twin Cities metrOpohtan area pay fees set by each county, and PCA sets
fees for other generators in the state.” All generators (including those in met-
ropolitan counties) pay a fee surcharge that is intended to pay for PCA's state-
wide regulation of hazardous waste generators. In addition, since 1983, state
law has required generators to pay the commissioner of revenue a tax based
on hazardous waste volume and destination. Wastes destined for land treat-
ment are subject to the hlghest tax ($32 per cubic yard), and treated wastes
are exempt from the tax.® Fmally, about 350 of Minnesota’s largest genera-
tors pay a “pollution prevention” fee to the Office of Waste Management,

and a fee to the Department of Public Safety for the state’s inventory of toxic
releases.

5  State law contains special provisions for an expedited administrative hearing process for administrative
penalties. Also, state law authorizes PCA’s commissioner to enter into mediation if the alleged violator is
willing.

6  According to PCA staff, most criminal cases are settled by plea bargain prior to prosecution.

7 'The level of PCA'’s fees depends on the volume of wastes produced and the methods used to manage
the wastes.

8 The Department of Revenue collected hazardous waste taxes totaling $1.3 million in 1987, $1.1 million
in 1988, and $700,000 in 1989. Department staff are unsure whether the revenue decline reflects shifts in
the types of waste management used by companies.
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In 1984, Congress amended RCRA by mandating a regulatory program for un-
derground storage tanks that contain petroleum or other hazardous substan-
ces. To help states finance tank cleanups, the 1986 Congress created a trust
fund through a tax on motor fuels. As with other RCRA provisions, EPA au-
thorized states (including Minnesota) to administer tank programs deemed
comparable in scope to the federal program. In addition, the Minnesota Leg-
islature created its own cleanup fund (the “Petrofund”) for leaking tanks in
1987. Revenues for Minnesota’s tank fund come from a fee on petroleum dis-
tributors of $10 per 1,000 gallons handled. The fee goes into effect whenever
the unencumbered balance in the Petrofund falls below $2 million. The fee
was imposed for two months in 1987, one month in 1989, and eleven months
in 1990. Owners or operators of leaking storage tanks may seek reimburse-
ment for 90 percent of cleanup costs from Minnesota’s Petroleum Tank Com-
pensation Board, commonly called the Petroboard.® The Petroboard
reimburses costs to responsible parties that provide evidence that cleanups
have been performed in compliance with a PCA-approved corrective action
plan. By state law, the Petroboard may reduce reimbursements if the responsi-
ble party failed to: (1) properly notify PCA, (2) cooperate with PCA, or (3)
operate tanks with due care or in compliance with rules.

There has been no significant federal regulation of aboveground tanks. Min-
nesota law required aboveground tank owners to notify PCA of tank charac-
teristics by June 1990.1° PCA estimates that there are 125 aboveground tanks
with capacities exceeding one million gallons, and more than 2,000 smaller
tanks. Minnesota’s Petrofund can be used to clean up leaks from above-
ground tanks, but PCA has done testing, inspection, and monitoring at rela-
tively few aboveground tank sites.

Several agencies besides PCA play important roles in Minnesota hazardous
waste policy and regulation. The Office of Waste Management and Minne-
sota Technical Assistance Program provide information to hazardous waste
generators on waste minimization. The Minnesota Department of Transporta-
tion regulates companies that transport hazardous wastes and has authority to
issue monetary penalties for violations. In addition, state law requires each
county in the Twin Cities metropolitan area to establish a hazardous waste
program and have its hazardous waste ordinances approved by PCA. The law
requires each of these counties to enforce state and county regulations for its

hazardous waste generators and TSD facilities. !

ORGANIZATION AND STAFFING

Figure 5.2 shows the organization of PCA's Hazardous Waste Division, and
Figure 5.3 identifies the functions of staff in the division. The number of staff
in the division has grown considerably in recent years. Based on our review of
PCA personnel data and organization charts, we found that:

9  The Petroboard consists of the commissioners of PCA and the Department of Commerce, two repre-
sentatives of the petroleum industry, and one representative of the insurance industry.

10 Prior to 1990, owners were supposed to get lifetime permits for these tanks from PCA.
11 Minn. Star. §473.811, Subd. 5b and Sc.
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Figure 5.2: Organlzation of PCA’s Hazardous Waste Division
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Figure 5.3: Hazardous Waste Division Staffing

Division director

Assistant division director

Senior planner in the assistant director’s office who manages the division’s budget

Pollution control specialist in the assistant director’'s office who coordinates the division’s labor-
atory services, manages a program to dispose of abandoned drums, and manages the contract
for hazardous waste disposal by state agencies

20  Clerical and data entry staff

—_ = =k

Regulatory Compliance Section

Head of the Regulatory Compliance Section

Compliance and Enforcement Unit supervisors (each supervises 9 enforcement staff)

Enforcement training coordinator
- Inspectors monitor compliance with state and federal PCB regulations

2.5  Staff pursue criminal enforcement for hazardous waste violations
12,5  Staff inspect TSD facllities and hazardous waste generators, evaluate hazardous waste manifests,

follow up on public complaints, and pursue enforcement actions
1 Head of Permit and Review Unit (supervises 10 staff)

10  Permit staff (6 engineers and 1 pollution control specialist draft permits and conduct financial
record reviews; 3 hydrologists review TSD facility ground water monitoring systems and provide
technical assistance on TSD and generator site cleanups)

N - N —
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Figure 5.3, continued
Tanks and Spills Section

Head of the Tanks and Spills Section

Planning grants analyst who administers contracts and EPA grants and tanks and spills programs

Computer programmer for the Tanks and Spills Section

Unit supervisors.

Central office staff who oversee cleanups of leaking underground storage tanks (6 project leaders,

16 pollution control specialists, 11 hydrologists)

Regional staff who primarily oversee tank cleanups

Aboveground storage tank staff (2 oversee cleanups, 1 writes rules and will probably work on

enforcement later, 1 approves permits)

4  Spills response staff, who take calls from people reporting possible pollution incidents, refer
cases to proper staff, and occasionally coordinate cleanup at the site of major spills. 2,600 inci-
dents were reported to these staff in 1989, 1,200 in 1990

1 Person enters spills data

1 Person is developing a preventive spill program for the Mississippi River

8  Staff maintain an inventory of storage tanks and help tank owners comply with regulations (in-

cludes 1 person who is writing tank rules, 1 data entry staff, and 1 person who certifies tank

installers)

WO —= = =

O

Program Development Section

1 Head of Program Development Section
1 Head of Rules Unit (supervises 3.5 rule writers, plus 2.5 staff working on lead and used oi issues)
3.5  Staff write general hazardous waste rules
1.5  Staff are working with local and state health departments to write standards for exterior lead and
write lead rules
1 Staff works on used oil issues —writing rules, developing educational materials, working with
other agencies
1 Head of Disclosures Unit (supervises 10 staff)
10  Staff contact hazardous waste generators to obtain disclosures of waste streams, annual reports,
and annual fees (2 staff are data analysts)
1 Head of Special Wastes Unit (supervises 7 staff)
1 Staff provides staff training, technical assistance, and educational materials on waste reduction
1 Staff is conducting a study of batteries (battery content, current disposal practices, disposal op-
tions), due in June 1991
5  Staff operate household hazardous waste program (4 staff attend household waste collections
around the state, develop permanent collection sites, and provide technical assistance to counties;
1 person develops public education materials)

147  TOTAL STAFF

NOTE: Staffing as of September 1890. The totals do not include 22 student workers: 5 clerical, 11 in central office tank cleanup
and regulation, 5 in regional office tank cleanup, 1 in aboveground tank data entry.
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© The number of authorized complement in the Hazardous Waste
Division increased from 107 in 1988 to 154 presently, making this the
fastest growing PCA division.

The largest staff increase was in the division’s Tanks and Spills Section. In-
cluding student workers, this section added about 50 staff during the past
three years.? Most of these new staff resulted from increased federal and
state funding for underground storage tank cleanups.

The Regulatory Compliance Section includes the division’s enforcement and
permit staff. Relative to the number of facilities permitted (43), the Hazard-
ous Waste Division has more permit staff (10) than PCA's other divisions. Per-
mit staff are in the process of issuing initial permits to the last of Minnesota’s
TSDs, ahead of EPA’s 1992 goal.’® There are old waste dumps at about half of
Minnesota’s TSDs, and permit staff will be spending an increasing amount of
time in future years initiating corrective action at these sites.

Staff in the Program Development Section write rules, identify hazardous
waste generators and review their waste management methods, develop
household hazardous waste programs around the state, and manage the
division’s computer database. For the most part, the division adopts federal
regulations into state rules with few changes, but it also initiates some rules in-
dependent of federal regulations.

There has been a relatively high amount of turnover in the Hazardous Waste
Division recently. More than one-fourth of the division’s staff in mid-1989
were not working in the same section of the division one year later.

ENFORCEMENT

To evaluate the division’s enforcement efforts, we examined the frequency of
inspections, the time required to issue violations and return companies to
compliance, and the division’s methods of tracking hazardous waste ship-
ments. During the course of our reviews, it was apparent that the Hazardous
Waste Division has implemented a strong foundation for its regulatory pro-
grams. Specifically, the division has comprehensive rules, a written enforce-
ment strategy, training programs for new inspection staff, and “fact sheets”
that help the regulated community understand hazardous waste regulations.
Managers and inspectors participate in internal “enforcement forums” to im-
prove the consistency of enforcement actions. Staff usually develop well docu-
mented inspection reports, and the division routinely notifies companies when
violations are resolved. While many of these practices are required by federal

12 There were about 40 staff added to the St. Paul office plus 10 new regional staff. Student workers, who
are not reflected in the division’s complement, accounted for 17 of the new positions.

13 According to PCA staff, Minnesota will be the first state in Region V and perhaps the nation to issue
all of its permits. Although PCA has issued most initial TSD permits in a timely manner, the three permits
reissued by PCA have been less timely. PCA issued each at least seven months after the existing permit ex-
pired. Seven TSD permits will expire in 1991.
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or state law, we think the division deserves credit for establishing a sound reg-
ulatory structure.

Inspections

Typically, one to two central office enforcement staff conduct inspections,
sometimes accompanied by county hazardous waste staff.!* Hazardous Waste
Division staff usually notify companies prior to inspections, except for inspec-
tions done in response to public complaints. Typical inspections take one to
four hours at the site. Inspectors tour facilities and observe hazardous waste
storage and labeling. In addition, inspectors review company waste shipping
records and employee training programs. For the most part, the intent of
PCASs inspections is prevention of hazardous waste releases. In contrast, it is
extremely difficult for inspectors to detect and document the most serious haz-
ardous waste violations, such as illegal dumping or sewage disposal of wastes.

To determine the frequency of on-site inspection for various types of regu-
lated facilities, we analyzed data from the division’s Hazardous Waste Informa-
tion Management System (HWIMS). The HWIMS system includes codes for
various types of inspections, such as full compliance inspections, followup in-
spections, and reviews of financial records. We limited our review to full com-
pliance inspections because these represent virtually all of the comprehensive,
on-site inspections done by staff. We found that most of the “followups”

listed in the HWIMS system were not inspections at all, but merely dates on
which PCA corresponded with companies after inspections.’> Financial re-
cord reviews rarely require site visits and are done by permit staff, not enforce-
ment staff.

According to EPA enforcement policy, states should conduct biennial inspec-
tions at facilities that treat or store hazardous waste, with annual inspections
at government-owned and land disposal facilities.® We looked at the inspec-
tion history of the 34 TSD facilities issued permits before 1990 and found that:

e PCA has inspected facilities that treat, store, or dispose of hazardous
waste an average of once every 12.5 months since they received their
permits.

The Minnesota facilities subject to EPA's annual inspection requirements
have had inspections once every 9.5 months since they received their permits,
and PCA inspected the other TSD facilities an average of once every 13
months. Thus, PCA's inspection frequency for the state’s largest handlers of
hazardous waste is well within federal standards. EPA relaxed its standards
for 1991, allowing states to defer some annual inspections for facilities in com-

14 State law requires PCA hazardous waste staff and certain hazardous waste disposal facility operators to
pass exams certifying knowledge of applicable regulations. PCA staff that have not yet passed their exams
accompany senior staff on inspections.

15 Although most of the “followups” on the HWIMS database are not inspections, division staff do a con-
siderable amount of followup work, as discussed later. For the purpose of totaling the division’s number of
on-site inspections, however, we did not include the followups listed in HWIMS.

16 U.S. Environmental Protection Agency, Office of Solid Waste and Emergency Response, Agency Oper-
ating Guidelines: Fiscal Year 1990 (Washington, D.C., March 1989), 48-49.
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pliance with regulations the previous year. However, PCA staff told us they
intend to continue annual inspections at these facilities.

We also examined the number and type of inspections conducted by PCA staff
at all types of companies during a recent year. Our review of information in
the division’s central database indicated that PCA hazardous waste staff con-
ducted 137 comprehensive compliance inspections in 1989. Table 5.2 shows
the type of facilities inspected during 1989. For regulatory purposes, EPA cat-
egorizes generators by the volume of waste they produce. We found that:

e PCA meets EPA standards for the number of “large quantity
generator” inspections conducted. PCA conducts minimal
inspections of smaller generators, for which there are no EPA
inspection frequency standards.

Table 5.2: 1989 Compliance inspections Conducted
By Hazardous Waste Division

Approximate
Number of Number of

Type of Facility Facilities in State Inspections?
Treatment, storage, and disposal facilities 43 .37
Twin Cities Metropolitan Area

Large quantity generators 350 30

Small quantity generators 1,200 7

Very small quantity generators 3,300 5
Non-Metropolitan Area

Large quantity generators 85 16

Small quantity generators 600 18

Very small quantity generators ' 2,500 11
Other or unknown® 13
Total 8,078 137

Source: Program Evaluation Division analysis of Hazardous Waste Information Management System
(HWIMS) data.

8Full compliance inspections. :
The division conducted 10 inspections of “non-generators,” nine of which were in the non-metropoli-
tan area. There were also three inspections of unknown type.

EPA recommends that states annually inspect about seven percent of their
“large quantity generators” (those generating more than 1,000 kilograms of
waste per month). We found that PCA inspected 46 large quantity generators
in 1989, which is about 10 percent of Minnesota’s large quantity generators.
In contrast, PCA inspected about one percent of “small quantity generators”
(those generating between 100 and 1,000 kilograms per month), and one-third
of one percent of companies generating less than 100 kilograms per month.
Stated differently, at current inspection rates, PCA could inspect large quan-
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tity generators once every 10 years, and smaller generators once every 100 to
300 years. As we mention later, it is likely that PCA will identify additional
hazardous waste generators in the near future, so these inspection rates are
probably optimistic.’

We also examined the geographic distribution of PCA hazardous waste gener-
ator inspections. All of PCAs inspection staff work out of the Hazardous
Waste Division’s St. Paul office. Each inspector works with companies in one
of the Twin Cities metropolitan area counties and one PCA region outside the
metropolitan area. According to PCA records, about 60 percent of
Minnesota’s 8,000 identified hazardous waste generators are in the Twin Cit-
ies metropolitan area. We found that:

e In 1989, Hazardous Waste Division staff inspected a total of 42
generators from the Twin Cities metropolitan area and 45 from
outside the metropolitan area.

It is important to consider that each of the Twin Cities metropolitan area
counties is required by law to operate its own hazardous waste inspection pro-
gram, while no counties in other parts of Minnesota conduct routine hazard-
ous waste inspections.® We surveyed metropolitan counties to determine the
number of inspections they do annually. The seven counties reported a total
of more than 2,000 on-site compliance inspections in 1989, including inspec-
tions of most large quantity generators. PCA and county staff told us that the
scope of county and state inspections is similar. However, according to PCA
staff, state inspections usually involve much more rigorous documentation and
followup. In fact, PCA managers told us that inspection followup requires
more of their staff’s time than do inspections, while counties often do no fol-
lowups after leaving copies of inspection reports with generators.!’

Clearly, when counting both PCA and county inspections, hazardous waste
generators in the Twin Cities metropolitan area receive more frequent inspec-
tions than generators elsewhere in Minnesota. Given the extensive inspec-
tion efforts by Twin Cities metropolitan area counties, it is worth asking
whether PCA should focus its inspections on counties outside the metropoli-
tan area. Most of the facilities subject to EPA standards for inspection fre-
quency are in the metropolitan area.’ If PCA were to ask metropolitan
counties to conduct some of its EPA-required inspections, counties would
have to meet EPA standards for inspection quality and documentation. We
recommend that:

¢ In future hazardous waste grant megotiations with EPA, PCA should
determine whether county inSpections of large quantity generators

17 PCA staff believe they have identified most of the state’s large quantity generators.

18 PCA receives inspection reports for many, but not all, of the inspections done by metropolitan coun-
ties. Our survey of metropolitan counties indicated that some submit all inspection reports to PCA, while
others do not.

19 Three of the metropolitan counties have active criminal enforcement programs, but none have author-
ity to issue administrative penalties. Counties sometimes refer cases to PCA for enforcement actions.

20 Three-fourths of both the TSDs and large quantity gcbncrators are located in the metropolitan area.
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and certain TSDs could be counted toward EPA inspection
requirements.

EPA staff told us they are willing to negotiate the recognition of county in-
spections in future PCA grants. To alleviate any EPA concerns about the qual-
ity and consistency of county inspections, PCA should make adequate training
opportunities available to county inspectors. Hazardous waste staff from sev-
eral metropolitan area counties told us they would like to see better PCA
training and technical assistance for their inspectors. In order for this arrange-
ment with counties to result in more inspections outside the metropolitan
area, PCA would need to retain most or all of its present EPA grant. County
staff we talked to said that, due to the similarity of PCA and county inspec-
tions, counties could probably meet EPA inspection requirements without ad-
ditional funding. To improve county enforcement capabilities and reduce the
number of cases referred by counties to PCA, the Legislature could consider
granting counties authority to issue administrative penalties.

'We also think PCA’s Hazardous Waste Division should identify ways to in-

crease the number of inspections done by its inspectors. We found that:

e In 1989, PCA hazardous waste inspectors did an average of about 12
on-site, comprehensive inspections each.”!

Besides these “full” inspections, inspectors also do some more limited inspec-
tions and respond to public complaints.? Inspectors told us that they spend
most of their time following up with companies after inspections: document-
ing inspection findings, taking enforcement actions, tracking company re-
sponses, and sometimes making return visits. Inspectors also spend
considerable time preparing for inspections and PCA enforcement forums.

According to PCA, enforcement staff devoted the equivalent of 4.2 work-
years solely to inspections in 1989.2 Combined with our finding that PCA did
137 full inspections in 1989, this results in an average of about 33 inspections
for each full-time-equivalent staff devoted solely to inspections—or less than
three inspections per month. We think it is reasonable to expect more inspec-
tions.

If the Hazardous Waste Division hopes to significantly increase its oversight
of small quantity generators, it will need either large staff increases or an in-
crease in the number of inspections per staff. The division will never achieve
satisfactory inspection coverage for the state’s 8,000 generators unless its in-
spectors conduct more than 12 inspections per year. We recommend that:

© The Hazardous Waste Division should develop a strategy for
increasing the number of inspections per staff.

21 We determined that the equivalent of about 12 staff did 137 inspections. The 12 staff did not include
supervisors, PCB inspectors, criminal investigators, or training staff, although it did include three new staff
that may have been receiving some training early in 1989.

22 The HWIMS data indicates that PCA conducted 61 complaint-related inspections in 1989, including 39
that were not done in conjunction with a comprehensive inspection.

23 PCA told us that 6.7 work-years were devoted to inspection followup and enforcement activities.
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Locating more inspectors outside of the Twin Cities metropolitan area might
improve inspection efficiency by reducing travel time. The Hazardous Waste
Division is the only PCA division that does not have any inspection staff out-
side the Twin Cities area. Also, hazardous waste inspectors told us that they
typically do more paperwork for inspections than county staff. We think divi-
sion management should solicit staff suggestions for possible efficiencies and
look for ways to increase the presence of staff in the field.?

Violations and Enforcement Actions

EPA classifies hazardous waste violations as “Class I” (serious) and “Class IT”
(less serious). Figure 5.4 shows EPA’s definition of each. For the 137 compre-
hensive inspections conducted by PCA in 1989,

@ PCA found Class I violations in 30 percent of its inspections,
sometimes in combination with lesser violations. PCA found Class 11
violations in another 34 percent of inspections.

Figure 5.4: Federal Definitions of Class | and Class
Il Violations

Class | violations are deviations from regulations, compliance orders, con-
sent decrees, or permit conditions which could result in a failure to:
(a) assure that waste goes to authorized TSDs,
(b) prevent releases of hazardous waste,
(c) assure early detection of hazardous waste releases, or
) perform emergency cleanup or other corrective action for releases.

Class ll violations are violations of RCRA regulations that do not meet the
Class | violation criteria. :

Source: EPA Enforcement Response Policy, (Washington, D.C., December 1987), 4-5.

The largest category of Class I violations was improper waste storage. Exam-
ples of storage violations include storing wastes in open containers, or storing
waste outdoors in containers resting on bare ground.

When Hazardous Waste Division staff find violations, they have several en-
forcement options. In addition to the options available to other PCA divi-
sions, such as enforcement letters, notices of violation, and stipulation
agreements, the Hazardous Waste Division has some additional options. The
most noteworthy'is authority to issue administrative penalties. The 1987 Leg-
islature authorized the PCA commissioner to issue administrative penalties up
to $10,000 dollars for hazardous waste violations. As shown in Table 5.3, ad-
ministrative penalties have largely replaced notices of violation as the
division’s preferred enforcement option. State law requires PCA to forgive

24 The division recently added two staff to its regional offices. Their primary function is to identify un-
regulated generators, not to conduct comprehensive inspections and follow up on violations. Thus, these
staff will increase the division’s enforcement presence, but will probably not noticeably increase the number
of inspections done.
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Table 5.3: Types of Enforcement Actions Taken by the
Hazardous Waste Division, 1987-90

1987 1988 1989 1990°
Notices of violation (NOVs)® 46 23 12 21
Administrative penalties 0 8 25 45
Stipulation agreements 10 6 6° 7

Penalties assessed, including g
penalties later forgiven $203,8564  $118,602  $318,320° $299,685

Source: PCA Hazardous Waste Division (NOV data Is‘from the division’s September Hazardous
Waste Work Plan report for each year).

8January through July 1990 only, except for notices of violation which reflect 12 months of data.
BNOV data are for federal fiscal years (October to September). Other data are for calendar years.
°Does not include 14 “stipulation of dismissal agreements” that resulted from settlement of a civil law-
suit involving companies in the electronic circuits industry.

9Does not include a $1.5 million penalty issued jointly with the Air Quality Division because most of
the violations were air quality violations. Also, this was the first year in which a large portion of the as-
sessed penalties (about $80,000) were forgivable penalties.

less serious penalties if the violator takes appropriate steps to correct the
problem. Of the administrative penalties issued between January 1987 and
July 1990, 50 were forgivable penalties, 7 were nonforgivable, and 12 com-
bined forgivable and nonforgivable penalties. The median nonforgivable pen-
alty was $1,750.

We examined how much time it takes PCA to return violating companies to
compliance with hazardous waste regulations. EPA has adopted some general
guidelines for state enforcement agencies. Within 45 days of an inspection,
states should determine whether the inspection uncovered violations. Follow-
ing this determination, EPA wants states to return violators to compliance
within 90 to 120 days, when possible. We reviewed PCA's 1989 inspection
data and found that:

© PCA usually returns minor violators to compliance quickly, but there
is room for improvement among more serious violators.

Among companies with serious (Class I) violations that returned to compli-
ance in 1989, the median time from initial inspection to final compliance was
nine months. Among companies with less serious (Class II) violations that re-
turned to compliance in 1989, the median time from initial inspection to final .
compliance was three months.

During our review, we also found many instances in which companies with
Class I violations were inspected during 1989 but not returned to compliance
in that year. Of the companies that had unresolved violations at the end of
1989, a median of 17 months had passed from the time of the inspection that
documented the violation.” '

25 According to EPA data, Minnesota exceeded EPA time standards for returning the most common type
of violators (called “medijum priority violators™) to compliance 23 percent of the time between January 1989
and August 1990. This was higher than four of the other five states in EPA Region V.
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As noted earlier, the Hazardous Waste Division has a unique enforcement
tool, the administrative penalty order. The Legislature granted the division
administrative penalty authority to make the enforcement process faster and
more effective. We wanted to know whether these penalties have brought vio-
lators into compliance in a timely manner. We examined all cases in which
PCA issued administrative penalties between January 1989 and March 1990.
PCA issued 30 of its 36 penalties during this time to companies with serious
(Class I) violations. We found that:

@ It took PCA a median of nearly three months from the time of
inspection to issue administrative penalty orders. -

© Once PCA issued the administrative penalty orders, the companies
returned to compliance fairly quickly (a median of 2.25 months).?

When the Legislature authorized administrative penalties, some people ex-
pected the Division to issue them routinely, like traffic tickets. This has not
been the case. There are several reasons why it takes so long for PCA to issue
administrative penalties. First, division managers told us they require their
staff to document violations subject to administrative penalties more rigor-
ously than lesser violations. Second, before issuing an administrative penalty
order, the division gives companies an opportunity to respond in writing to
the alleged violations. Third, the division does not yet have comprehensive
policies on the types of penalties that should apply to various types of vio-
lations. Thus, decisions about whether to issue a penalty order, and whether
the order should be forgivable, are now made on a case by case basis following
extensive internal discussions. Finally, it is not unusual for administrative pen-
alty orders to be reviewed by four or five staff in PCA and the Attorney
General’s Office prior to issuance, and staff told us that these reviews are not
always prompt. '

Division managers told us that their goal is to issue most penalty orders within
30 days of inspections. We commend the division for their cautious and pru-
dent use of administrative penalties since 1987, but we also recommend:

e Hazardous Waste Division management should take necessary steps
to ensure more timely issuance of administrative penalty orders. For
example, the division should develop explicit guidelines on the
circumstances that justify various types of enforcement actions.

In December 1990, division managers issued a memo to staff listing “target
time frames” for various types of enforcement actions. We think this is a step
toward more timely enforcement.

Although PCA takes a long time to issue penalty orders, the results have been
good. The time required to return serious violators to compliance using ad-
ministrative penalty orders appears to be shorter than the time required when
using other enforcement techniques. Most penalties have been small or for-

26 We excluded two cases in which companies went bankrupt, and one in which PCA followed the order
with a stipulation agreement.
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given, but the potential for a monetary penalty makes the administrative pen-
alty a stronger enforcement tool than a notice of violation. Also, penalty or-
ders appear to be accepted by regulated facilities, as shown by the fact that
only two orders have been appealed to administrative law judges so far, and
there have been no district court appeals.?’

In general, EPA assessments of Minnesota’s hazardous waste enforcement
programs have been very positive. In 1989 and 1990, EPA rated PCA's pro-
gram “satisfactory” in all areas.?® For the purpose of reviewing the quality of
state inspections, EPA accompanies PCA staff on five to seven inspections
each year. We reviewed EPA summaries of these inspections for three recent
years and found that EPA is very satisfied with the quality of PCA's inspec-
tions. EPA staff told us that PCA could issue enforcement actions more
quickly, and suggested that authority to issue higher penalties would also im-
prove the efficiency of enforcement. They complimented the quality and com-
mitment of PCASs staff, and said Minnesota has more comprehensive rules
than most states.

“Cradle to Grave” Hazardous Waste Tracking

One of the goals of federal hazardous waste laws is to fully account for hazard-
ous waste from the time of generation to the time of treatment, storage, or dis-
posal. Generators are responsible for their wastes until delivery to a

permitted TSD facility. The primary mechanism for hazardous waste tracking
is the “manifest,” a document completed each time hazardous waste is trans-
ported. The manifest documents waste type, quantity, and destination. Fig-
ure 5.5 summarizes the manifest process for different types of shipments.

Figure 5.5: Hazardous Waste Manifest Process for
In-State and Out-of-State Shipments

For waste generated in Minnesota and sent to a Minnesota TSD: Genera-
tors fill out Minnesota’s manifest. Generators send copy to PCA within 5
days of shipment, keep another copy, and give additional copies to the
transporter. When the waste reaches the TSD, the TSD sends one copy
to the generator and one to PCA.

For waste generated in Minnesota and sent out of state: Generators fill
out the receiving state’s manifest. The generator must send PCA photo-
copies of the original manifest (signed by the generator and transporter)
and the manifest signed by the TSD.

27 PCA won both appeals. The lack of appeals may also reflect the relatively small penalties that have
been issued and the thoroughness of PCA’s documentation.

28 "Satisfactory" is the highest rating given by EPA. We reviewed EPA’s 1990 mid-year evaluations of all
EPA Region V states. Illinois and Michigan also received satisfactory ratings for their entire programs. In
contrast, EPA has been running the hazardous waste inspection program in Indiana because of serious defi-
ciencies, and several states have more serious staff turnover problems than Minnesota.
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Mamfests can help detect and deter illegal. dlsposal of wastes, partlcularly by
transporters. Generators are supposed to receive copies of mamfests from
TSD facilities, indicating that waste arrived at its intended destination. State
rules require generators that do not receive copies of the TSD manifest to file
“exception reports” with PCA. PCA enforcement staff told us they recall

only one or two instances in which they have received an exception report
from generators. This either indicates that all wastes are reaching their in-
tended destination, or companies are not making an effort to match TSD man-
ifests with their own.

As anindependent check on hazardous waste shipments, state rules require
that generators and TSD facilities submit manifest copies to PCA. Figure 5.6
shows the number of manifests submitted to PCA in recent years. Division
staff enter information from all manifests into an automated database. We
found that:

© PCA has not used its computer system to systematically match
generator and TSD manifests.

Figure 5.6: Number of Waste Shipments
for Which PCA Received Manifests

Thousands

70

1984 1985 1986 1987 1988 1989

Source: PCA Hazardous Waste Division

Presently, PCA staff screen all manifests manually to determine if they con-
tain required information. In the past two years, PCA has mgmﬁcantly in-
creased its number of manifest-related enforcement actions.” However,
according to staff, most of PCA's manifest-related enforcement efforts have in-
volved procedural problems, such as manifests without signatures or EPA
identification numbers, rather than missing manifests.

29 PCA issued 31 administrative penalty orders for manifest violations in the first seven months of 1990,
compared to 16 for all of 1989. In 1990, PCA also entered stipulation agreements with Minnesota’s two
largest hazardous waste transporters.
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The experience of some other states suggests that systematic matching of gen-
erator and TSD manifests is feasible and worthwhile. For example, Illinois

has matched manifests for many years, and it detected more than 10,000 miss-
ing generator manifests in 1988.”" During the first 11 months that California
matched manifests, it found 31,000 unmatched manifests out of 121,000 re-
ceived.?! States also use their computer systems to determine whether compa-
nies submitted manifests within the time frames required by federal law.

A particular area of concern is wastes shipped by Minnesota generators to
TSD facilities outside the state. Minnesota generators export about 70 per-
cent of their hazardous waste to other states. According to Minnesota rules,
it is the responsibility of Minnesota generators to have out-of-state TSD facili-
ties complete a copy of the manifest and return it to PCA within 40 days.>?
However, enforcement staff told us that many—perhaps most—out-of-state
TSD facilities do not send manifests to PCA.

We think PCA should more effectively use its computerized manifest system
to detect “missing” manifests. Missing manifests may indicate improper dis-
posal of hazardous wastes or honest mistakes. In either case, PCA should bet-
ter understand the extent of manifest problems and expect better reporting.
We recommend:

@ PCA should develop computei' programs that help detect missing or
late manifests. Where appropriate, PCA should develop thresholds
for the number or extent of violations that will trigger enforcement
action.

Division managers told us that this type of programming is feasible and in the
division’s plans, but has had lower priority than some other programming
tasks.

Because so many of Minnesota’s generators ship hazardous waste out of state,
PCA should take necessary steps to improve manifest submissions by out-of-
state TSDs. We recommend that:

® PCA should hold generators more accountable when out-of-state
TSDs do not submit manifests. In certain cases, PCA should work
with regulatory agencies in other states or with out-of-state TSDs
themselves to encourage proper reporting.

At alater date, PCA may wish to consider additional safeguards against illegal
disposal of hazardous waste. For example, because generators often give
transporters payments for both transportation and disposal, transporters may
have an incentive to forge manifests and dump waste. To guard against forged
manifests by transporters, PCA could require that generators have separate

30 lllinois Office of the Auditor General, Management Audit of the llinois Environmental Protection
Agency’s Hazardous Waste Program (Springfield, May 1989), 10. The audit found that Illinois did little fol-
lowup on the violators detected.

31 U.S. General Accounting Office, lllegal Disposal of Hazardous Waste: Difficult to Detect or Deter
(Washington, D.C., February 22, 1985), 45.

32 Minn. Rules Ch. 7045.0265, Subp. 4.
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contracts with transporters and TSDs. In addition, some states have tried to
detect manifest forgeries by comparing manifests with the TSD facilities’ an-
nual reports of waste received from each generator.

LEAKING STORAGE TANKS AND PIPELINES

Thousands of Minnesota businesses store hazardous materials, primarily gaso-
line and petroleum products, in underground tanks. Most of these tanks are
made of bare steel, which corrodes over time. Tank leaks and spills are also
caused by inadequate piping, installation mistakes, and filling tanks carelessly.
This section discusses PCA's role in the cleanup of leaking storage tanks and
pipelines. Because cleanups are closely tied to state funding mechanisms, we
also discuss Minnesota’s Petroleum Tank Release Cleanup Account (com-
monly known as the “Petrofund”), which is administered by the Department
of Commerce, and the Petroleum Tank Release Compensation Board (com-
monly called the “Petroboard”).

Storage Tanks

In 1984, Congress amended the Resource Conservation and Recovery Act
(RCRA) to include regulations for underground storage tanks. As of Decem-
ber 1988, new underground storage tanks must be made from or coated with
corrosion-resistant materials. New tanks must also have equipment to detect
leaks and prevent overfills. EPA regulations specify a timetable for existing
tanks to meet these requirements, shown in Figure 5.7. By 1998, all new and
existing tanks must meet identical requirements.

Figure 5.7: Deadlines for EPA Storage Tank
Requirements

Deadlines for:

Source: U.S. Environmental Protection Agency.

Spill and
Leak Overflow
Detection Corrosion Prevention
Monitoring Protection Equipment
Existing Tanks*
25 +years
(or unknown age) December 1989  December 1998  December 1998
20-24 years December 1990  December 1998  December 1998
15-19 years December 1991  December 1998  December 1998
10-14 years December 1992  December 1998  December 1998
Under 10 years December 1993  December 1998  December 1998
New Tanks At installation At installation At installation

*Existing" tanks are those installed before December 1988.
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PCA staff estimate that 60 percent of the state’s underground tanks may have
experienced leaks or spills. Federal regulations require most tank owners to
demonstrate an ability to pay for up to $1 million in damages from leaks. But
given the susceptibility of tanks to leaks, owners have had great difficulty find-
ing private tank insurance. To minimize the environmental threat from leaks,
Congress established a trust fund to pay for cleanups in cases where (1) the
tank owner cannot be found or is unwilling to comply with a cleanup order,
(2) prompt action is necessary to protect human health and the environment,
or (3) the cleanup costs exceed the amounts for which the owner is legally re-
sponsible. In general, however, Congress wanted tank owners and operators
to pay for cleanups of tank leaks.33

Minnesota’s Petrofund has broader applications than the federal trust fund.
The Petrofund acts as an insurance program for tank owners and may reim-
burse them for 90 percent of “corrective action” costs. In contrast to the fed-
eral tank program, the Petrofund reimburses most types of tank leaks,
regardless of size or cause.* In addition, the Petrofund covers fuel oil and
aboveground tanks, which are not covered by the federal trust fund.3

For the most part, PCA staff act as “case managers” for cleanups of reported
leaks. Typically, a tank owner or operator hires a consultant to prepare site in-
vestigation reports and corrective action plans. To receive reimbursement for
these costs, a responsible party must provide the Petroboard with proof that
PCA has approved a corrective action plan for the site. To receive reimburse-
ment for cleanup costs, the responsible party must demonstrate that cleanup
is consistent with the approved corrective action plan. In cases where there is
no clear responsible party, or where the responsible party refuses to cooper-
ate, PCA hires its own consultants to conduct site investigations and cleanups.
According to staff, PCA eventually finds and bills the responsible party for
cleanup costs in more than half of these cases.

As noted earlier, PCA's increase of 50 storage tank staff in the past three
years was larger than the increases in any other PCA program. Still, staff have
had a difficult time keeping up with the number of leaks reported, and:

@ The backlog of leak cases is growing rapidly.

From 1987 to 1990, the number of leaks reported to PCA outnumbered the
number of cases closed by five to one. For 1990 alone (through November),
PCA opened 1,333 cases while closing 420. Figure 5.8 shows the recent trend
in case openings and closings. Division managers believe that internal
changes in the past year have resulted in increased staff efficiency, although
the division was still opening more than twice as many cases as it closed in late
1990. With about 3,000 open cases presently, program administrators told us
it is not unusual for a PCA pollution control specialist to handle 150 to 200

33 U.S. General Accounting Office, Insuring Underground Petroleumn Tanks, (Washington, D.C., January
1988), 12.

34 There is a $1 million upper limit on reimbursement per leak, but staff told us that no reimbursements
have exceeded $400,000.

35 Fuel oil and aboveground tanks represent about one-fourth of Minnesota’s tanks.
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Figure 5.8: Tank Leak Cases Opened
And Closed Monthly By PCA, 1987-90

Number of cases

200

T e N [ B

100

50

JFMAMJ JASOND JFMAMJ JASONDJ FMAMJ JASONDJ FMAMJ JAS
1987 ! 1988 | 1989 | 1990

Cases opened 77/ cases closed

SOURCE: PCA Hazardous Waste Division

cases. Supervisors assign staff hydrologists to work with pollution control spe-
cialists in more than half of the cases.

We reviewed the files for 25 completed cleanups and found that the median
time for cleanup was six months. Cold weather sometimes delayed excavation
and soil treatment, so the cleanup times appeared to be reasonable. Cleanups
took longer in cases requiring ongoing ground water remediation and monitor-
ing.

According to PCA files, most leaks were discovered during the process of re-
moving tanks. Typically, cleanup included removal of some contaminated soil.
In the cleanups we reviewed, responsible parties removed a median of about
30 cubic yards of soil.36 Tygically, contaminated soils were incinerated or
thinly spread over topsoil.”* Most incinerated soils are incorporated into as-
phalt. Our file review indicated that most leak sites were cleaned up to PCA's
specifigéitions, but in 8 of the 25 cases we found insufficient cleanup documen-
tation.

The Petrofund has paid for more than $16 million in tank cleanups since its
creation by the Legislature in 1987. Table 5.4 shows the types of expenditures

36 In5 of the 25 cases, we could not determine the amount of soil removed. The largest amount of soil ex-
cavated was 530 cubic yards.

37 When soils are “land spread,” biological processes break down contaminants over time.

38 These eight files did not fully document the treatment or disposition of contaminated soils. PCA staff
told us they have made recent efforts to improve documentation.
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Table 5.4: Types of Expenditures Reimbursed by the
Petrofund, 1987-90 (through July 1990)

Cost Cateqory Reimbursements
Emergency response $ 67,845
Temporary hazard control measures 114,289
Site investigation 3,614,653
Preparation of corrective action plan 837,844
Cleanup 7,171,041
Tank removal 1,167,437
$12,973,109

Source: Minnesota Department of Commerce.

that have been reimbursed. About 80 percent of the leaks reported to PCA
since 1987 have not been fully cleaned up, so it is likely that reimbursements
from these cases alone will increase program expenditures dramatically. Re-
sponsible parties may apply for Petrofund reimbursement any time after PCA
approves a corrective action plan, and there are many of the 600 “closed”
cases in which parties have not yet applied for reimbursement.?® Actually,
cases are not formally “closed” following reimbursement, and responsible par-
ties at cleaned-up sites have sometimes applied for and received supplemental
reimbursements following changes in reimbursement policies.** PCA and De-
partment of Commerce staff told us they have no way of estimating the future
liability of the Petrofund for the cases that have been opened to date. Accord-
ing to Petrofund staff, the average reimbursement for a cleanup is about
$40,000. Using this average, the total cost of cleaning up the 3,000 cases now
open could exceed $100 million.

We have two primary concerns with PCA’s programs for leaking storage tanks.
First,

@ Relative to other PCA programs, the amounts of staff and resources
devoted to leaking storage tanks probably are not justified solely by
the environmental threats posed. Rather, the tanks program has
grown largely because of the availability of dedicated federal and state
funding and the Legislature’s desire to help businesses with large,
unanticipated costs.

PCA managers concur that tank leaks, in general, are probably not among the
most serious types of pollution addressed by the agency, although many indi-
vidual leaks pose significant environmental problems. As noted earlier, our
random review of tank files indicated that many petroleum releases are small

39 Of the 25 closed cases we examined, responsible parties have submitted only 11 reimbursement re-
quests to the Petrofund so far.

40 For example, after the Legislature raised the maximum reimbursement from $100,000 to $250,000,
some responsible parties subject to the earlier limit received additional reimbursement under the new limit.
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and require minimal soil excavation. PCA staff recently reviewed a sample of
200 leak cases and estimated that 43 percent involved some ground water con-
tamination, and 57 percent did not.*! Of the 3,500 tank leaks reported to
PCA, there have been 56 cases in which the commissioner has declared drink-
ing water or explosive vapor emergencies. More generally, EPA conducted a
comparative study of environmental problems in 1987 and concluded that the
risks of storage tank releases are relatively low. EPA studied the cancer and
non-cancer health risks, ecological effects, and effects on public welfare of
various pollution problems. In each of these categories, EPA concluded that
storage tank releases pose “relatively low risk.”*? In sum, there are certainly
many tank leaks that pose environmental threats. However, if PCA allocated
staff to programs based solely on environmental risk, the leaking storage tank
program would probably be smaller than it now is. The growth of PCA's tanks
program has been driven by federal deadlines for storage tank upgrading, fed-
eral and state funding, and public demand.

In addition, we think the leaking storage tank program lacks adequate incen-
tives for cost control. This is of particular concern given the statutory provis-
ions for virtually unlimited program funding.** Some examples of inadequate
cost controls include the following:

@ State agency staff often do not scrutinize the reasonableness of
cleanup costs.

State rules require the Petroboard to “determine the amount of the reimbur-
sement based on those costs it finds are eligible, actually incurred, and reason-
able.” The Petroboard has one staff person who reviews applications for
reimbursement. This person determines whether cleanup costs meet the eligi-
ble reimbursement categories in state rules. However, the increasing number
of tank cleanup cases submitted for Petrofund reimbursement has over-
whelmed Department of Commerce staff and left little time for reviewing the
reasonableness of costs. According to state rules, it is the responsibility of ap-
plicants for Petrofund reimbursement to prove the reasonableness of their ex-
penses if so requested by Department of Commerce staff. Applicants can
demonstrate “reasonableness” by showing that competitive bids were solic-
ited, that the costs were comparable to those charged by other vendors in the
geographic area, or that only one party was available or qualified to do the
work. Department of Commerce staff rarely request such demonstrations of

41 We found no clear indication of threats to ground water in 25 of the 35 open and closed files we re-
viewed.

42 U.S. Environmental Protection Agency, Unfinished Business: A Comparative Assessment of Environ-
mental Problems (Washington, D.C., February 1987), 82. EPA acknowledged that its estimate of less than
one U.S. cancer death annually from storage tanks might be low because it used a different estimation
method for storage tanks than for some other pollution problems.

43 As noted earlier, the fee on petroleum distributors takes effect whenever the Petrofund falls below $2
million. It is likely that consumers ultimately bear the burden for much of this fee, so it is important for this
fee to receive the scrutiny that general taxes receive.

44 Minn. Rules Ch. 2890.0100, Subp. 3.
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reasonableness and, as discussed below, lack other standards for scrutinizing
costs. As a result, the Petroboard has never rejected an application for reim-
bursement on the basis of “reasonableness.”*

In addition,

© State rules defining “reasonable costs” are vague.

There are no state rules or guidelines for reasonable unit costs, such as the
hourly rates charged by consultants or the cost of land-spreading contami-
nated soil.* In addition, state rules indicate that responsible parties can dem-
onstrate the reasonableness of their costs if they show that only one vendor
was “reasonably available” or “reasonably qualified” to do the work. The
rules do not define these terms, and state staff told us that there are many
qualified consulting and cleanup vendors that provide their services statewide.

To better control costs, PCA staff believe that responsible parties should be

encouraged more strongly to seek competitive bids. First, responsible parties
could solicit bids from consultants for site investigations and development of
cleanup plans. Second, once PCA approved a cleanup plan for a site, respon-
sible parties could solicit bids for excavation, transportation, and disposal of
contaminated soil, as well as some other remediation activities. The feasibility
of such a procedure is demonstrated by the fact that PCA presently solicits
competitive bids in those cleanups where a responsible party has not been
identified.*’

A final example of minimal cost controls in the Petrofund program is that:

@ Responsible parties bear only 2 small portion of cleanup costs.

In the federal underground storage tank and superfund cleanup programs,
public funds usually are not used in cases with an identified responsible party.
In contrast, Minnesota’s Petrofund program operates like an insurance pro-
gram and pays for 90 percent of costs, regardless of responsibility. To a large
extent, the minimal costs charged to responsible parties reflect the
Legislature’s goals of (1) easing the burden of unanticipated cleanups on
small businesses, and (2) encouraging rapid cleanups through strong financial
incentives. There is no “deductible” in Minnesota’s program, so even the
smallest leaks are eligible for reimbursement. In fact, due to a deficiency in
state rules, the Petrofund can even pay cleanup costs to companies covered by
private insurance.”® The Petroboard has proposed rule revisions, but legisla-
tive action could also address this problem.

45 The Petroboard has, on the other hand, reduced reimbursements to responsible parties who failed to
cooperate with PCA, report releases promptly, or operate tanks in compliance with rules.

46 Department of Commerce staff looked at consultants’ hourly rates last year and found relatively small
variations, but they told us that the hours charged by consultants vary considerably.

47 There may be some practical problems using competitive bids to select consultants for remedial investi-
gations since the scope of such investigations is difficult to predict prior to site visits.

48 The Minnesota Court of Appeals ruled in July 1990 that the Petrofund cannot deny reimbursement to
a responsible party covered by tank insurance until state rules authorize such a denial. Jn re Crown Coco,
Inc., 458 NW 2d 132 (Minn. Ct. App. 1990).
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Overall, we think it is time to reappraise state programs for leaking storage
tanks. The availability of state and federal funds with minimal restrictions en-
couraged extensive cleanup during the past three years and removed a large fi-
nancial burden from small businesses. On the other hand, there has been
little scrutiny of these “off-budget” expenditures, and Minnesota has devoted
a large portion of its pollution control staff to a problem with lower risk than
many other environmental problems. We recommend:

® The Legislature should consider enacting a sunset provision for the
current Petrofund program, effective in the year 2000. If the
Legislature wishes to continue a more limited Petrofund program
after this time, we recommend a program of loans rather than grants.

By December 1998, all tanks must be designed to resist corrosion, the main
cause of tank leaks. Following this date, it is reasonable to expect tank own-
ers to accept responsibility for the condition of their tanks. Establishing the
2000 sunset now will give tank owners several years to correct existing tank
problems with state assistance. If private tank insurance remains unavailable
in 2000, the Legislature could maintain the Petrofund as a source of long-
term loans for tank cleanups. We also recommend:

© The Petroboard should adopt rules requiring responsible parties to
seek competitive bids for tank cleanups. (Presently, responsible
parties are not required to seek bids, but may use bids to demonstrate
the reasonableness of their applications for cost reimbursement.)
Petroboard rules should allow very limited exceptions to this
requirement and require responsible parties to document reasons for
not seeking bids.

@ The Petroboard, with assistance from PCA and Department of
Commerce staff, should develop rules or guidelines for “reasonable”
unit costs for leak investigations and cleanups. The Legislature
should consider funding at least one additional Department of
Commerece staff person from the Petrofund to scrutinize costs for
which companies are seeking reimbursement.

® The Legislature should prohibit responsible parties that have been
reimbursed for actions at a leak site from seeking supplemental
reimbursements for these same actions at a later date.*’

® The Legislature should prohibit the Petroboard from reimbursing
costs that are covered by private insurance.

The number of leaks now being reported has overwhelmed PCA and Depart-
ment of Commerce staff. The Legislature has succeeded in providing tank
owners with financial incentives to report and clean up leaks, but at significant
cost to the public and with minimal cost controls. The increased reimburse-

49 The effect of this recommendation would be to prevent tank owners from getting supplemental reim-
bursements as a result of changes in reimbursement laws or rules. An example of this practice is provided
in footnote 40.
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ment restrictions and staff oversight recommended above can help address
this problem, but the Legislature should also consider incentives to encourage
greater financial accountability. One way to do this, as recommended earlier,
would be to change the Petrofund program from a grant to a loan program at
a future date. Given the rapid increase in Petrofund reimbursements, the
Legislature may wish to consider changing the present grant program to a
loan program even before the year 2000. Long-term loans would provide fi-
nancial assistance to businesses with large unexpected costs, while at the same
time providing them with stronger incentives to control costs. As an addi-
tional incentive for cost control, we recommend:

© The Legislature should consider reducing the percentage of costs paid
for by the Petrofund (now 90 percent), or requiring a deductible for
tank reimbursements.>

Pipeline Leaks

PCA has a four-person “spills team” that handles reports of about 1,300 non-
tank spills and environmental emergencies each year. For example, the team
handles reports of truck, train, and plane accidents, abandoned wastes, fires,
and vandalism. Typically, the team oversees cleanups done by the responsible
party or refers cases to the Petrofund or superfund programs for cleanup and
long-term followup. We did not look at a random sample of spills cases, but in-

stead chose to look at one category of hazardous waste releases: pipeline
leaks.

Underground pipelines connect Minnesota refineries with out-of-state crude
oil sources and in-state terminals. The pipeline that ruptured and exploded in
Mounds View in 1986 focused public attention on the need for safe construc-
tion and operation of pipelines. According to PCA data, Minnesota pipeline
leaks and ruptures have caused the release of more than nine million gallons
of petroleum products in the past 25 years.

State responsibilities for regulating pipelines are shared by the Department of
Public Safety and PCA. The Department of Public Safety’s Office of Pipeline
Safety ensures proper pipeline construction and maintenance through inspec-
tions and reviews of records. If pipeline leaks, spills, or other releases occur,
PCA oversees the cleanup process. To evaluate PCA's role in the cleanup pro-
cess, we examined a sample of cleanup files. We found that:

@ PCA maintains inadequate records of pipeline leaks.

Initially, we used a PCA listing of recent pipeline leaks to draw a random sam-
ple of five leaks that occurred between 1984 and 1987.%! PCA staff were un-
able to locate files for two of the cases, including a spill of 11,000 gallons in
Polk County. Because of problems locating files from our random sample, we

50 State law provided for a $10,000 deductible until two years ago.

51 We selected our sample from leaks listed in PCA Division of Water Quality, “Hazardous Liquid Pipe-
line Failures Reported to the Minnesota Pollution Control Agency,” (St. Paul, April 20, 1987).
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then obtained a list of five large pipeline leaks singled out by PCA staff for
their environmental impact. Staff were unable to locate files for one of these
spills. Following our inquiries, a supervisor in the division assigned an intern
to review PCA's pipeline files and document cleanup status. For 70 leaks re-
corded since January 1985, PCA staff found evidence of some cleanup in just
39. During this time, there were six leaks of more than 10,000 gallons for
which PCA had no record of cleanup.

As with most storage tank leaks, reports of pipeline leaks usually are made to
the Hazardous Waste Division’s four-person spills and emergency response
team. Our file review showed that these PCA staff usually played an active
role in the weeks following pipeline spills, helping with initial cleanup and con-
tainment. However,

© There is not enough long-term PCA followup for pipeline leaks.

Unlike most releases reported to the spills team, pipeline leaks are not re-
ferred by the spills team to other PCA staff. This is because there are no pro-
grams with funding or jurisdication for pipeline incidents. Thus, the spills
team does what followup it can, but has less than six staff months per year
available for pipeline leak followup.

Several of the pipeline leak files contained little recent correspondence de-
spite initial requirements for monitoring or cleanup. For example, we re-
viewed files for a 1988 spill in Washington County of 750,000 gallons of crude
oil caused by a seam failure in a pipeline. PCA staff played a very active role
in the initial cleanup, and most of the oil was recovered within two months.
However, we found little correspondence related to subsequent activities,
such as ground water monitoring and site restoration.> PCA’s inadequate doc-
umentation makes it difficult to determine whether appropriate cleanups

have been conducted.

Although PCA managers told us that pipeline spills often pose greater envi-
ronmental threats than storage tank leaks or superfund sites, they noted that
PCA has lacked a clear funding source for oversight of pipeline leaks. We rec-
ommend that:

@ The Legislature should authorize the state Petrofund to pay for PCA
staff oversight of pipeline leaks.

Alternatively, staff for followup could be financed by the fees that pipeline
companies pay to the state Office of Pipeline Safety. If the Legislature de-
cides that oversight of pipeline leaks should be funded from the Petrofund, it
should ensure that funding will continue after any future sunsets or limits on
the leaking storage tank cleanup program.

52 The most recent correspondence we found between PCA and the consultant doing the cleanup was 18
months old. '
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OTHER ISSUES

We examined two other topics related to hazardous waste regulation. First,
we looked at PCAs efforts to identify generators subject to federal and state
regulations. Second, we examined the unique role played by metropolitan
counties in hazardous waste regulation and surveyed county staff about this
role.

Hazardous Waste Generator Identification

Since 1980, PCA has required hazardous waste generators to disclose informa-
tion on their waste streams. Federal rules require states to regulate genera-
tors of more than 100 kilograms of waste per year, but PCA also regulates
smaller generators. Generators from outside the Twin Cities metropolitan
area must file an initial disclosure with PCA that includes a waste manage-
ment plan. They must also send PCA an annual report of any changes in
amounts or types of wastes. PCA collects annual fees based on the volume of
wastes reported. Generators in the Twin Cities area submit their disclosures
and annual reports to counties, which then transmit summaries to PCA.

A comprehensive hazardous waste regulatory program depends on identifica-
tion of as many generators as possible. Figure 5.9 shows the number of
known generators in recent years. Although the number of known generators
(8,000) has more than doubled since 1984, PCA now estimates that there may
be 30,000 generators in Minnesota (compared to a 1984 PCA estimate of
5,000). Recently, EPA expanded its definition of hazardous waste, which will

Figure 5.9: Number of Known Hazardous
Waste Generators in Minnesota, 1984-89
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likely increase the number of generators further. Of the 8,000 identified gen-
erators, 60 percent are in the Twin Cities metropolitan area.>®

We found that;

© PCA has made extensive efforts to identify hazardous waste
generators, despite having found less than one-third of the state’s
estimated total.

Several years ago, PCA identified the standard industrial classifications (SICs)
that contain likely generators of hazardous waste and purchased a mailing list
of companies in these classifications. PCA contacted these companies to re-
quest waste disclosures. To find additional generators, PCA assigned a person
to review phone directories and talk to city staff in northwestern Minnesota
during 1989. PCA conducts eight informational workshops for hazardous
waste generators each year and often publicizes the need for disclosure at in-
dustry conventions. In 1990, PCA initiated its largest generator identification
effort yet. Using an expanded list of SIC codes, PCA identified 34,000 poten-
tial generators outside the Twin Cities area. Staff plan to simplify the disclo-
sure process and solicit information from these companies. We think these
efforts show a strong PCA commitment to identification of waste generators.

PCA could identify additional generators more efficiently by making better
use of its computerized manifest information. Manifests provide information
on companies that ship their wastes to treatment, storage, and disposal facili-
ties, so it is important to systematically review manifests for previously-uni-
dentified generators. PCA staff compare these lists manually now, but the
task could be done more efficiently on computer.

Metropolitan County Hazardous Waste
Programs

State law requires each of the seven counties in the Twin Cities metropolitan
area to operate a hazardous waste program. Together, these counties employ
25 to 30 hazardous waste staff. They spend most of their time identifying, “li-
censing,” and inspecting hazardous waste generators.>® State law gives PCA
and metropolitan counties overlapping authority to enforce state hazardous
waste regulations. EPA staff we talked with were not aware of any local gov-
ernments with similar authority elsewhere in EPA Region V. As noted earlier,
both PCA and county staff inspect generators in metropolitan counties, al-
though counties conduct more inspections and PCA does more in-depth fol-
lowup.

53 According to manifest information maintained by the Office of Waste Management, 59 percent of
wastes shipped by Minnesota generators in 1989 originated in the seven-county Twin Cities area.

54 "Licensing" occurs when generators disclose information on their waste streams to the counties.
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To help us assess how this unique regulatory arrangement has worked, we sur-
veyed and interviewed staff from the metropolitan counties.>® All of the coun-
ties reported good working relationships with PCA's hazardous waste staff. In
recent years, PCA and county staff have held regular meetings to discuss com-
mon regulatory issues. Several of the counties said they appreciate the PCA
staff’s technical expertise and knowledge of hazardous waste rules. Staff from
one county suggested that PCA compile its past interpretations of hazardous
waste rules to encourage more consistency between state and county enforce-
ment efforts. ‘

Most counties said that PCA provides too little assistance to county enforce-
ment and inspection staff, with several expressing an interest in PCA training
and certification of county hazardous waste staff. County staff complimented
PCAs use of administrative penalties and its assistance with county criminal in-
vestigations.

Staff from the metropolitan counties expressed particular concern with the
“statewide generator program fees” collected by PCA. Each hazardous waste
generator in Minnesota pays a fee surcharge equal to 68 percent of its annual
hazardous waste fee.  According to state law, this surcharge shall “reflect the
agency’s expenses in carrying out its statewide hazardous waste regulatory re-
sponsibilities.” PCA managers told us that the fees pay for technical assis-
tance, inspections, enforcement, and identification of new generators. Our
survey indicated that:

© Staff in most of the metropolitan counties do not believe that the
statewide generator program fees collected by PCA in their counties
approximate the value of services PCA provides.

The metropolitan counties paid a total of $571,000 in statewide generator pro-
gram fees to PCA during 1990, compared to $189,000 for nonmetropolitan
counties. Thus, generators in the metropolitan counties are paying for three-
fourths of PCA’s “statewide” costs. However, many county staff do not think
PCA has provided $571,000 worth of benefits to metropolitan counties and
generators.

We did not try to independently document the amount of time spent by PCA
staff on services in the metropolitan area, although we did find that PCA did
about 45 full compliance inspections of generators in the Twin Cities area dur-
ing 1989. PCA staff estimate that they spend about 14 staff-years annually
providing services to or regulation of metropolitan generators, including: 5.8
staff-years of inspection, followup, and enforcement activities; 2.7 staff-years
of rule writing; 2.2 staff-years of computer and data entry activities; 1.7 staff-
years of supervisory time; and 1.7 staff-years of other activities. PCA staff
noted that services such as statewide rule writing are not very visible, but they

55 Six of seven counties responded to our survey. We also interviewed staff from six counties (including
the county that did not submit a survey response).
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save counties the time and effort of having to develop their own hazardous
waste ordinances.”®

Given the degree of concern about fee levels expressed in our survey, PCA
staff should make a point of discussing this issue with county staff in the near
future and present their reasons for setting fees at current levels.

Despite the recent development of hazardous waste regulation in Minnesota,
we found a relatively comprehensive regulatory structure in place. The Haz-
ardous Waste Division has worked extremely well with EPA, and its outreach
and assistance to regulated facilities should be models for other PCA divi-
sions. Although the division does not do as many inspections as we think it
should, it has properly focused its inspection efforts on the largest handlers of
hazardous waste. We also found that funding has driven some of the division’s
staffing priorities, resulting in large increases in a program for leaking storage
tanks that often addresses relatively limited threats to human health and the
environment, and inattention to long-term followup of large pipeline leaks.
Our primary recommendations are:

© The division should do more inspections outside of the Twin Cities
metropolitan area, in part by encouraging EPA to recognize
inspections done by metropolitan counties.

© The division should increase the number of inspections per
enforcement staff person and should consider transferring some
inspection responsibilities to regions outside the Twin Cities
metropolitan area.

@ Division managers should find ways to issue administrative penalties
more guickly.

© The division should program its manifest computer system to more
efficiently detect hazardous waste shipping violations.

® The Legislature and Petroboard should immediately place additional
cost controls on storage tank cleanup reimbursements. The
Legislature should consider replacing the Petrofund grant program
with a loan program by the year 2000.

© The Legislature should authorize the state Petrofund to pay for PCA
staff oversight of pipeline leaks.

56 1In contrast to its practices outside the Twin Cities area, PCA does not make significant efforts to iden-
tify unregulated generators in the metropolitan area. By mutual agreement, this task is left to counties.
PCA does provide enforcement assistance to metropolitan counties.
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Chapter 6

ost of our discussions in previous chapters have focused on issues re-
lated to particular PCA divisions. The purpose of this chapter is to
integrate some of these findings and discuss some broader questions
about PCA’s approach to pollution regulation. We asked:

© What management or policy issues pertain to more than one PCA
division, and how should these be addressed?

© What is the appropriate scope of PCA’s permit reviews?

@ - To what extent are market incentives a practical alternative to
traditional approaches to pollution regulation?

GENERAL OBSERVATIONS AND
RECOMMENDATIONS

PCA is an agency with a difficult mission. It is expected to protect the envi-
ronment, while at the same time avoiding unduly burdensome regulation. It is
an agency that serves many “masters”: the Environmental Protection Agency,
the Governor, the Legislature, the PCA Board, and the citizens of the state.
It regulates some pollutants for which there is little information on health and
environmental risks. To a large extent, PCA's practices are dictated by federal
rather than state regulations. Some people want PCA involved in decisions
about facility siting, size, and production processes, while others want to limit
PCAs role in environmental protection to ensuring that pollutants are not dis-
charged at unsafe levels. In short, PCA operates in an environment with
many constraints, little consensus, and very high stakes.

In previous chapters, we made recommendations regarding PCAs most funda-
mental responsibilities: monitoring, setting standards, issuing permits, enforc-
ing pollution laws, and overseeing cleanup of polluted sites. Some of the
problems we found were unique to individual PCA divisions. For example, un-
like other divisions, the Air Quality Division has a permit system that does not
encompass all of the polluters that should have permits. But we also found
that many issues cross PCA division boundaries. In this section, we list our
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recommendations to PCA and the Legislature resulting from these agency-
wide problems.

1. PCA should do more to ensure ongoing compliance with pollution
regulations.

Through the permitting process, PCA determines whether polluters are capa-
ble of meeting pollution regulations. This is commonly referred to as initial
compliance, and it is sometimes determined by a single test of a company’s pol-
lution control equipment. However, once companies receive permits, it is
equally important for regulators to monitor continuing compliance through in-
spections and reviews of data on actual emissions and discharges. Companies
that are capable of complying with regulations can exceed pollution standards
if they turn off pollution control equipment or fail to use it properly. We
found that PCA places too little emphasis on continuing compliance, particu-
larly in its air, water, and solid waste programs. PCA does too few inspec-
tions, gives too little scrutiny to company self-reports, and collects minimal
information on actual pollution levels.

2. The Legislature should strengthen PCA’s enforcement capabilities by
granting the PCA commissioner administrative penalty authority for
air, water, and solid waste violations.

With the exception of the Hazardous Waste Division, PCA lacks the enforce-
ment tools necessary to encourage prompt compliance. Notices of violation
tell violators what they have done wrong, but impose no penalties for the vio-
lations nor incentives for rapid actions. For companies that fail to respond to
notices of violation, PCA may seek stipulation agreements or litigation. But
these enforcement tools tend to be expensive and time-consuming, so it is
sometimes difficult for PCA to justify their use.

T help enforcement staff focus more of their efforts on the largest violations,
we think PCA should have a stronger enforcement tool for smaller and repeat
violations. In general, administrative penalties have proven to be an effective
tool in PCA's Hazardous Waste Division. Because most of the division’s penal-
ties have been “forgivable” if violators respond promptly, relatively few actual
penalties have been levied and most violations have been corrected. We think
other divisions should make use of administrative penalties, particularly forgiv-
able ones.

The experience of the Hazardous Waste Division with administrative penal-
ties also demonstrates some pitfalls that other divisions should avoid. The di-
vision takes too long to issue these penalties and needs a clearer policy on the
types of enforcement actions that are appropriate for various types of vio-
lations. We think the Legislature should grant the commissioner authority to
issue administrative penalties for air, water, and solid waste violations, but
PCA should first identify circumstances in which penalties might be used.
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3. PCA divisions should develop policies that more clearly define viola-
tioms.

During our file reviews, we saw many technical violations of state or federal
requirements that did not result in formal enforcement actions by PCA. For
example, we saw many missed deadlines that did not result in notices of viola-
tion. Staff also told us that violations might not be issued for excessive pollu-
tion levels if the violations were unintentional or based on tests with wide
margins of error. Technically, PCA could issue notices of violation in any of
these circumstances, and some people argue that it should do so. However,
because some PCA deadlines are arbitrary and some technical violations have
little environmental consequence, we think it is reasonable for PCA to have
some discretion about when to take formal enforcement actions. To ensure
consistency among enforcement staff, it is equally reasonable to expect PCA
to develop general policies on the violation thresholds that will trigger formal
enforcement actions.

4. PCA should strengthen the capabilities of its regional offices.

PCA has added some enforcement staff to regional offices in recent years, but
more than 90 percent of its 700 staff work out of the agency’s St. Paul offices.
One division (Air Quality) has inspectors in only two of the five regions out-
side the Twin Cities area, and another division (Hazardous Waste) has no re-
gional enforcement staff. At a minimum, this results in considerable travel
time for staff who inspect facilities outside the Twin Cities metropolitan area.
The travel distance may also result in fewer site visits altogether, as we found
in those regions that do not have air quality inspection staff. To monitor ongo-
ing compliance more closely, we think it makes sense to locate enforcement
staff as close as possible to the regulated facilities.

Some PCA managers expressed concerns that greater reliance on the regions
might result in inconsistent enforcement practices or less objective enforce-
ment staff. These are legitimate concerns, but they can be addressed with ef-
fective supervision of regional staff. We think PCA should ensure
appropriate supervision and then consider relocating some current enforce-
ment staff or adding new staff to the regional offices.

5. PCA should help the Legislature target scarce environmental resources to
those problems posing the greatest risks.

In 1987, the Environmental Protection Agency evaluated the relative risks of
various types of pollution and environmental problems.! The study ranked
the risks needing the most immediate attention given the regulatory programs
already in place. Figure 6.1 shows environmental problems that EPA ranked
high for cancer and non-cancer health risks.2 For example, EPAs study indi-
cates that criteria and toxic air pollutants pose relatively high risks, while
ground water contamination (such as that caused by hazardous waste, land-
fills, and leaking storage tanks) usually pose less risk. The study noted that

1 U.S. Environmental Protection Agency, Unfinished Business: A Comparative Assessment of Environ-
mental Problems (Washington, D.C., February 1987), Vol. 1.

2 EPA also evaluated the broader effects of these problems on the environment and public welfare.
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Figure 6.1: Highest Ranking Environmental
Problems on the Basis of Cancer and Non-Cancer
Health Risks

Highest Cancer Risks

Worker exposure to chemicals

Indoor radon

Pesticide residue on foods

Indoor air pollutants

Consumer exposure to chemicals in products
Toxic air pollutants

Highest Non-Cancer Risks

Criteria air pollutants

Toxic air poliutants

Indoor air pollutants other than radon
Drinking water contamination

Accidental releases of toxics

Pesticide residue on foods

Consumer exposure to chemicals in products
Worker exposure to chemicals

Source: U.S. Environmental Protection Agency, Unfinished Business: A Comparatijve Assess-
ment of Environmental Problems (Washington, D.C., February 1987), 28-29, 42.

the risk-based rankings did not correspond closely with EPAs existing pro-
gram priorities.

We think it is important for PCA to periodically review its own priorities.
Since 1986, PCA's funding sources have grown more diverse and the agency
has relied increasingly on special revenues, rather than the state general fund.
The availability of these funding sources has helped shape PCA priorities, as
have public perceptions of environmental risks. The Legislature has ap-
proved new staff and funding for previously unregulated areas, such as super-
fund and underground tank cleanups. However, based on EPA's 1987 risk
rankings, we concluded that many of PCA's recent staff additions have not tar-
geted problems with the highest health and environmental risks. For example,
staffing for enforcement of PCA's “old” programs has not grown significantly.
The Air Quality Division regulates some of Minnesota’s most serious health
and environmental risks, but has lacked sufficient staff to rewrite outdated
rules and properly oversee stationary pollution sources. PCA should help the
Legislature ensure that agency priorities are not driven by its funding sources.

6. PCA should strive to have up-to-date rules and permit conditions that
reflect these rules.

State law grants PCA broad authority to issue permits. For example, PCA
may issue permits “under such conditions as it may prescribe” to prevent or
regulate pollution.’> Many permittees have been frustrated by PCA’s negotia-

3 Minn. Stat. §116.07, Subd. 4a.
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tion of permit conditions that are more restrictive than state rules. Permittees
told us that PCA is in a position to “hold permits hostage” unless the permit
applicant agrees to the supplemental restrictions. Some of the complaints we
heard reflected problems that have largely been addressed by recent rules,
such as those developed for solid waste and water quality. However, PCA still
negotiates many air quality permit conditions case by case. PCA managers
told us that it is their goal to develop more inclusive rules, thus reducing the
need for negotiation. We think PCA should strive to upgrade all of its basic
permitting rules within the next two to three years and should reallocate staff
to achieve this, if necessary. After this time, staff should provide the PCA
Board with summary reports of all cases in which permit conditions exceed
the requirements of state rules.

7. PCA should develop a comprehensive strategy to address staff turnover.

Staff turnover has been a problem in all of PCA’s divisions. Turnover delays
PCA actions, confuses the regulated community, and increases the workloads
of PCA staff. We found that about one-fourth of PCA staff left their posi-
tions in a recent 12-month period. Typically, staff leave to take different posi-
tions within PCA or other state agencies. Recent expansions of
environmental programs within state government have created new opportu-
nities for staff advancement or transfer.

We did not survey employees to find out the reasons they left positions. Per-
haps PCA could do more to control the amount of turnover, for example,

‘through job enrichment or by creating better work environments. At a mini-

mum, however, we think the agency should develop a comprehensive strategy
to mitigate the effects of turnover. For example, PCA could require staff mov-
ing elsewhere in the agency to split time between their new and old positions
until replacements can assume full responsibility. PCA’s divisions should each
have policy and procedure manuals that help new staff understand their jobs
as quickly as possible. Management information systems should be designed
to produce complete histories of cleanup sites or enforcement actions so that
new staff can quickly assess needed actions.

8. The Legislature should resolve the apparent contradiction between
general laws pertaining to fees and PCA’s fee laws, and it should
consider authorizing the use of fees to pay for enforcement costs.

There are several state laws governing PCA fees. According to general state
law, fees should be charged only for services that directly benefit the fee
payer, and state general funds should pay for services that provide benefits to
the general community.* Seemingly, this would rule out the use of fees for ac-
tivities such as enforcement of pollution regulation or identification of un-
regulated polluters, which primarily benefit the general public rather than
individual polluters. However, state law also specifically authorizes PCA to

4  Minn. Stat. §16A.128.
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use permit fees to pay for “the reasonable costs of... implementing and enforc-
ing the conditions of the permits....”> The fee laws in PCA statutes are based
on the notion that polluters should pay for services made necessary by their
pollution, and that fee payers benefit from uniform enforcement of regula-
tions. PCA currently uses its statewide hazardous waste generator fee to pay
for a wide variety of regulatory costs, while other divisions use permit fees pri-
marily to pay for the costs of issuing permits.

The 1989 Legislature required all new fees and fee increases adopted by PCA
to be subject to legislative approval in the subsequent biennial budget session.
The Legislature also required PCA to set fees at levels that allow the state to
recover appropriations made from the “special revenue fund.”® Thus, the
overriding basis for PCA fees is recovery of legislative appropriations.

The Legislature should clarify the purposes of PCA fees. Specifically, it
should address whether polluters should pay for all PCA regulatory costs or
just some of them. If the Legislature decides that fee revenues should only
pay for services that primarily benefit fee payers, it should consider increasing
general fund support to the Hazardous Waste Division to replace certain reve-
nues now derived from hazardous waste generator fees.

We think that the Legislature should allow PCA to collect some fees for rou-
tine inspection, compliance monitoring, and enforcement purposes. Al-
though the general public benefits from these activities, the costs should
probably be borne by the polluters that made the regulation necessary in the
first place. In addition, the Legislature should consider allowing PCA to as-
sess a fee surcharge against companies with histories of violations or enforce-
ment actions. These companies consume a disproportionate share of PCA’s
enforcement resources, and the burden for these expenses should not be
borne solely by the general public.

In addition, PCA and the Legislature should review the air and water permit
fee structures. Because permits convey specific benefits to facilities, we think
it is appropriate for fees to cover the full cost of issuing permits. Presently,
this is not the case. In order to set fees that reflect the approximate costs of is-
suing permits to various types of facilities, PCA should develop better means
of tracking the costs of issuing individual permits. Also, it is worth noting that
the Ground Water and Solid Waste Division is the only PCA division that

does not charge permit fees. We recommend that the Legislature authorize
fees for open solid waste management facilities.

5 Minn. Stat. §116.07, Subd. 4d. Also see Minn. Star. §116.12, Subd. 1. According to Minnesota law, spe-
cific provisions of law shall prevail when there are irreconcilable differences between specific and general
laws, unless the general law was enacted after the specific law. In the latter case, which applies to the PCA
fees, the general law prevails if it is “the manifest intention of the Legislature that such general provision
shall prevail” (Minn. Stat. §645.26, Subd. 1).

6 Minn. Laws (1989), Ch. 335, Art. 1, Sect. 23.
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9. PCA should improve its communication with facilities and governmental
units that are subject to pollution regulation.

Many permittees and counties expressed concern to us about PCA practices,
especially related to air and solid waste permits. PCA has not adequately pub-
licized requirements for air quality permits, and some of its permit application
forms are unclear. Applicants for air and solid waste permits have been frus-
trated by the time required for final PCA action. During 1990, the PCA
Board had staff draft a booklet for all potential permittees explaining the per-
mit process. Divisions may wish to supplement this general information with
more detailed “fact sheets” or compliance manuals, such as those developed
for solid and hazardous waste programs. In general, PCA should make
greater efforts to hear the concerns of regulated facilities and local govern-
ments, and to keep them informed about changes in policy or procedures.”

10. PCA management should ensure that divisions assess penalties in a
consistent manner.

The total amount of penalties assessed for violations differs considerably
among the PCA divisions. For example, the Water Quality Division collected
about $700,000 in penalties in a recent 12-month period, and the Air Quality
Division collected more than $1.1 million. In contrast, the Ground Water and
Solid Waste Division collected total penalties of only about $10,000 during a
recent 12-month period, although our review of files in this division indicated
significant compliance problems. PCA staff noted that there are fewer facili-
ties with solid waste permits than air and water permits, and penalty amounts
havc; been lower partly because landfills tend to be less able to pay large penal-
ties.

In 1990, the PCA Board adopted a policy outlining the factors that staff
should consider when setting civil penalties. The policy states that penalties
should be (1) based on the gravity of the violations, (2) large enough to deter
noncompliance, (3) larger than the economic benefit of noncompliance, and
(4) consistent. We think the board’s policy was a useful step toward more con-
sistent penalties. However, during our discussions with staff we also learned
that adjustments from original penalty proposals are not always negotiated
consistently among divisions. For example, some staff require the violator to
produce clear evidence of the need for an adjustment before changing an orig-
inal penalty proposal, while other staff use the original proposal more as a bar-
gaining position that can be routinely negotiated downward to a targeted
settlement level.

7 PCA recognizes that it has had problems with external relations. The agency has made some efforts to
improve communication by meeting with interested parties on feedlot and solid waste issues, for example.

8 There are about 370 open and closed solid waste management facilities with permits, compared to
1,100 facilities with water quality permits, and 800 with air quality permits.
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11. PCA should improve its management information systems, and the PCA
Board and commissioner should periodically receive summary
information from these systems.

We found particular weaknesses in the management information systems of
the Ground Water and Solid Waste, Air Quality, and Water Quality Divisions.
For example, the Air Quality Division lacks a computerized permit tracking
system, and the Ground Water and Solid Waste Division does not have a sys-
tem that indicates which reports are overdue. Also, PCAs divisions do not
have adequate systems for tracking the staff time spent on particular projects,
which inhibits their ability to set appropriate permit fees.

The PCA Board has a heavy agenda of policy issues and should not be inun-
dated with management information. But if the board is to effectively oversee
the agency, it should be made aware of general trends in permit backlogs, the
time required to issue permits, enforcement actions, the number of overdue
reports, and the time required to return companies to compliance. Such infor-
mation should be provided to the board annually.

In the past, the PCA Board and commissioner have left most management re-
sponsibilities to the PCA divisions. We think that some of the problems cited
in this report, including the weak management information systems, merit
closer attention from top PCA management. The board and commissioner
should provide direction to divisions and monitor progress in making changes.

SCOPE OF THE PCA BOARD’S PERMIT

Traditionally, PCA has issued permits to applicants that could demonstrate
their ability to meet state and federal pollution regulations. PCA has usually
not questioned the methods or materials used in production processes, nor
has it questioned the need for facility construction. In other words, PCAs
role has usually been limited to facility regulation rather than facility planning.

However, the PCA Board has been reconsidering its role in permitting as a re-
sult of a recent legal opinion from the Minnesota Attorney General’s Office.’
According to the opinion, the 1973 Minnesota Policy and Environmental
Rights Act requires PCA to make two inquiries before issuing a permit.'
First, PCA must determine that the proposed facility will meet environmental
standards and regulations. Second, PCA must determine whether the facility
will “materially adversely affect” the environment. If PCA determines that a
facility will pollute, impair, or destroy natural resources, and if it finds that
there is a “feasible and prudent alternative,” it must deny the permit applica-
tion. Prior to receiving the opinion from the Attorney General’s Office, PCA

9 Memo from Ann M. Seha, Special Assistant Attorney General, to MPCA Board Members, “Dakota
County Incinerator Permit Application,” September 24, 1990.

10 Minn. Stat. Ch. 116D.
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focused its review on whether the proposed facility met current environmen-
tal standards, and rarely conducted the second step.

The effect of this opinion is that PCA will now conduct more extensive re-
views of permit applications. In the case of Dakota County’s proposed incin-
erator, the PCA Board has considered not only the incinerator’s compliance
with air and solid waste rules, but also whether there is a need in the Twin Cit-
ies area for an incinerator of the proposed size. PCA staff told us that the At-
torney General’s opinion will likely affect permits besides those for solid
waste incinerators. For example, the opinion might require PCA permit staff
to consider whether companies emitting harmful air pollutants should alter
their production processes to eliminate these emissions.

We have no basis for questioning the interpretation of statutes provided by
the Attorney General’s Office. However, we think the Legislature should
consider the practical implications of this opinion and determine whether to
make any changes in state law. For instance, the opinion will probably pro-
long PCA’s already lengthy permit review process. PCA staff workloads and
permit backlogs will probably increase if analyses of “feasible and prudent al-
ternatives” become common.

Also, a requirement that PCA review the need for solid waste facilities ap-
pears to duplicate the planning responsibilities of counties, the Metropolitan
Council, and the Office of Waste Management. State law requires all coun-
ties to develop solid waste management plans. The Metropolitan Council ap-.
proves the plans of counties in the Twin Cities metro%)olitan area, and the
Office of Waste Management approves other plans.!! State law also autho-
rizes the Metropolitan Council to determine whether proposed solid waste
permits are consistent with county plans. 12

In addition, state laws and rules do not define “materially adverse effects” or
“feasible and prudent alternatives.” Thus, it is unclear what standards PCA
will use to make judgments on permit applications. Requiring PCA staff and
board members to conduct environmental planning and analysis of alterna-
tives will require different skills, perspectives, and standards than those pres-
ently used in the permitting process.

Finally, it is worth asking whether the analysis of “feasible and prudent alter-
natives” required by law will result in too much focus on means of pollution
control, rather than ends. In general, we think PCA should focus on setting
and enforcing effective pollution standards, rather than 1nvest1gat1ng alterna-
tive ways facilities or counties might meet the standards.”* However, PCA

11 Minn. Stat. §115A.46.
12 Minn. Stat. §116.07, Subd. 4j (a).

13 PCA already does some reviews of alternative means of achieving standards under its water quality con-
struction grant program.
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staff believe there are circumstances in which reviews of alternatives are nec-
essary to achieve the goal of pollution prevention. 4

In light of the recent opinion from the Attorney General’s Office, we think
the Legislature should reconsider the requirements of the 1973 Minnesota
Environmental Policy and Rights Act. There may be cases in which it is appro-
priate for PCA divisions to analyze "feasible and prudent alternatives." But
given the roles of local and regional agencies in solid waste planning, we rec-
ommend that:

© The Legislature should amend the 1973 Minnesota Environmental
Policy and Rights Act (Minn. Stat. 116D.04, Subd. 6) by making the
law inapplicable to solid waste permits.

We also think the Legislature should review the intent of the act and consider
its implications for other types of permits. The Legislature should consider
whether state and local agencies issuing permits should merely ensure compli-
ance with environmental regulations, or should also review “feasible and pru-
dent alternatives.” If the Legislature decides that reviews of alternatives are
appropriate, we recommend that:

e The Legislature should require the Environmental Quality Board to
adopt rules for reviews of “feasible and prudent alternatives.”

ALTERNATIVE APPROACHES TO
POLLUTION CONTROL

Pollution occurs largely because polluters do not bear the full costs of their ac-
tions. Historically, polluters have not paid for their use of the environment,
nor have they compensated society for the health and ecological problems
they have caused. In short, the environment is overused and misused because
it is inexpensive for companies and individuals to do so.

There are two general ways to address environmental misuse. Societies can ei-
ther regulate pollution or establish economic incentives to discourage it. The
regulatory, or “command and control,” approach is the predominant approach
of U.S. environmental regulation. It consists of setting pollution standards, is-
suing permits, monitoring pollution levels, and enforcing permits. At the out-
set of our study, some legislators asked us to consider whether Minnesota
should develop other approaches to pollution control, such as market incen-
tives. We reviewed research literature to evaluate concerns with traditional
approaches and the feasibility of alternatives. Our review focused on station-
ary sources of water and air pollution.

14 State rules require environmental impact statements or environmental assessment worksheets for some
pro_|ects and the PCA Board can also decide whether to require environmental reviews for projects. These
reviews provide information on project impacts and alternatives, but it is only through the subsequent per-
mitting process that projects are approved or dlsapproved
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“Command and Control" Approaches to
Pollution Control

In theory, the primary advantage of command and control regulation is its pre-
dictability. Through the process of setting standards and issuing permits, regu-
lators can directly control the total amount of pollutants discharged. If there
are significant risks or costs associated with certain types of pollution, regula-
tors can set thresholds that limit discharges.

But effective command and control regulation requires clear standards, ade-
quate enforcement staffing and authority, and an effective enforcement
strategy. As indicated elsewhere in this report, PCAs enforcement presence
has not been strong enough to ensure ongoing compliance with existing regu-
lations. Also, because enforcement is expensive and time-consuming for regu-
lators, polluters sometimes find that they can avoid penalties or negotiate
smaller ones by delaying the regulatory process.

We found an emerging consensus in the research literature that there are
other weaknesses of the command and control approach to pollution control.
Specifically, :

© The most fundamental problems with command and control
regulation are that it results in excessive costs to regulated facilities
and provides few incentives for pollution reduction.

Under command and control regulation, pollution standards tend to be uni-
form—that is, the standards do not vary with the abatement costs of various in-
dustries.”® But firms have widely varying “marginal” costs of meeting

pollution standards.’® Polluters with relatively low abatement costs may be ca--
pable of reducing pollution below government standards but have no financial
incentive to do so. Polluters with high abatement costs can reduce pollution

to meet these same standards, but at significantly greater expense than other
companies. Because of this, it would be possible to achieve a given level of
pollution control at costs significantly less than those required by uniform pol-
lution standards. Or, put another way, uniform standards do not result in
“least cost” pollution control. In fact, most studies have concluded that
traditional regulatory approaches result in costs substantially higher than alter-
native regulatory approaches.’” This causes a diversion of resources from
other activities into pollution control, perhaps adversely affecting industrial
productivity.

15 For example, federal regulations often require companies to install the “best available” pollution con-
trol technology. The appeal of uniform technology standards is that they eliminate the need for extensive
analysis of the costs and benefits of pollution controls.

16 Marginal costs are the costs of purchasing an additional unit of benefits, in this case pollution reduction.

17 The most comprehensive research summary is found in T.H. Tietenberg, Emissions Trading: An Fxer-
cise in Reforming Pollution Policy (Washington, D.C., 1985), 38-59. Tietenberg reviews studies comparing
the costs of command and control regulation with (1) simulations of “least cost” pollution controls, and (2)
actval programs based on market incentives. For example, 7 of the 10 studies of air pollution control
showed command and control strategies to be at least four times more expensive than alternative ap-
proaches.
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Pollution Charges

To address the problems of command and control regulation, some people ad-
vocate putting prices on pollution. The most common suggestion is a system
of fees based on the amount of pollutants emitted or discharged. Companies
would pay for any pollution they generate, creating incentives for pollution re-
duction. Companies with relatively low marginal abatement costs would prob-
ably invest more heavily in pollution control than companies with high
abatement costs. Firms would have an incentive to evaluate various abate-
ment methods, not just the methods specified by regulators. For example,
rather than installing equipment to control toxic stack emissions, companies
might decide to reduce their use of toxic materials altogether. In sum, such
pollutlon charges could result in lower cost pollutlon control without sacnﬁc-
ing environmental quality.

Perhaps the most widely used form of pollution charges has been tipping fees
at landfills.”® The rapid increase in these fees during the past decade helped
strengthen the market for alternative solid waste disposal methods, such as in-
cineration and recycling. Minnesota also has volume-based fees for hazard-
ous wastes and toxic pollutants. However, our literature review showed that
pollution fees have been used primarily as a revenue source, not for the pur-
pose of reducing air and water pollution. Several European countries use rel-
atively small effluent fees in combination with traditional permit systems.
Most of these fees have been intended to raise revenues for environmental ac-
tivities, not to change the behavior of the polluting firms.' PCA staff told us
that the volume-based fees paid by Minnesota’s hazardous waste generators
are probably too low to affect company behavior. PCAs Water Quality Divi-
sion charges annual fees to facilities based on the quantities of water dis-
charged, not based on the amounts or toxicity of pollutants discharged.?

If the Legislature wanted to create pollution disincentives through air or
water pollution fees, there would be some important practical problems.
First, it would be difficult to set fees that would result in a predictable level of
pollution. Setting fees would likely involve considerable trial and error be-
cause there is little information on the responsiveness of firms to pollution
charges. Second, setting fees based on pollution levels requires an accurate
pollution monitoring network. As discussed earlier in the report, PCA col-
lects little information on actual air emissions, and most of the self-reported
water discharge data is not independently verified. Third, the use of state pol-
lution fees would not exempt Minnesota from federal command and control
pollution requirements, which significantly influence pollution control costs.

18 Techmcally, tlppmg fees are charged for the use of scarce landfill space, and are not fees on pollution it-
self.

19 Robert W. Hahn, “Economic Prescriptions for Environmental Problems: How the Patient Followed
the Doctor’s Orders,” Journal of Economic Perspectives (Spring 1989): 104-107.

20 PCA also levies fines against polluters, thus encouraging compliance with uniform standards. How-
ever, this form of economic incentive does not encourage firms to reduce pollution below standards, nor
does it encourage “least cost” pollution control.
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Marketable Permits

Pollution fees reduce overuse of the environment by forcing polluters to pay
for their actions. In contrast, a system of marketable permits would establish
property rights for environmental resources. The “right” to pollute would be
granted (or auctioned) in permits containing pollution standards. Firms with
pollution levels below these standards would be allowed to trade their unused
pollution rights to other polluters.

'One of the strengths of marketable permit systems is predictability. Regula-

tors could directly control overall emission levels through permits, as they do
in traditional command and control systems. But, unlike command and con-
trol regulation, marketable permits would encourage achievement of a given
pollution standard at the lowest possible cost. Firms with low pollution abate-
ment costs would have an incentive to reduce their pollution levels and sell
their remaining pollution rights to firms with higher abatement costs. Thus;
marketable permit systems would increase firms’ flexibility and likely reduce
the cost of meeting a given pollution standard.

The largest experiment with this approach has been EPA's air quality emis-
sions trading program.?! EPA estimates that the program has saved $800 mil-
lion in pollution abatement costs without sacrificing environmental quality.
However, EPA has allowed only limited applications of emissions trading. For
example, EPA’s policies have generally encouraged trading among new rather
than existing pollution sources. Also, emissions trading does not exempt com-
panies from EPAs uniform technology-based standards that are a major factor
in industrial pollution costs. Although there is little state-by-state information
on the amount of emissions trading activity, Minnesota appears to have used
the emissions trading program less than many, if not most, states.??

The federal emissions trading program has demonstrated some problems with
this approach to pollution control. For example, high transaction costs have
been a serious impediment to trades. Many companies have found that the
lengthy process for getting trades approved by regulators and the difficulty of
finding trading partners have not justified the effort. In addition, an effective
emissions trading program requires a competitive trading market, and such a
market has not developed. Companies have been unable to find trading part-
ners (partly because of EPA trading restrictions), so most emissions trades
have been within, rather than between, companies. It is also worth noting
that emissions trading has highlighted the lack of adequate information on ac-
tual emissions.

21 ‘This program establishes four different types of emissions trading--commonly called netting, offsets,
bubbles, and banking. Companies can trade emission credits between their own emission sources, or with
other companies. Nationally, there have probably been more than 10,000 emission trades. See Robert W.
Hahn and Gordon L. Hester, “Where Did All the Markets Go? An Analysis of EPA’s Emissions Trading
Program,” Yale Journal on Regulation, Winter 1989, 109-153.

22 Of the four types of emissions trading available, Minnesota only uses netting. Netting allows firms mak-
ing source modifications to be classified as “minor” rather than “major” sources, thus subjecting them to
less restrictive standards. Specifically, a plant with several emission sources can increase emissions at one
source and reduce emissions at another so that the net increase does not equal the emissions of a “major”
source. PCA staff estimated that they approved about six permits with netting in 1990.
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Conclusions

Market incentives offer two potential advantages over traditional approaches

to pollution control. First, they can encourage companies to seek ongoing pol-
lution reductions, rather than merely meeting government standards. Second,
they can encourage “least cost” pollution control by increasing company flexi-
bility rather than dictating uniform standards.

Regarding the first advantage, we think market incentives such as volume-
based fees can certainly create incentives for pollution reductions. However,
there is virtually no information on the responsiveness of companies to partic-
ular fee levels. Thus, fees would have to be set based on trial and error, and
would probably be used in conjunction with traditional pollution standards, at
least initially. Most pollution fees introduced in this country and others have
been intended primarily to raise revenues, not to change the behavior of pol-
luters. Regarding the second advantage, state-developed market incentives
would not result in “least cost” pollution control because these approaches
would not replace federal standards. Companies would still be required to
meet federal pollution standards, which are the primary determinants of pollu-
tion control costs.

These practical problems with market incentives should not preclude the use
of fees for other purposes. For example, because the cost of issuing air and
water permits is often related to facilities’ amounts and types of pollutants, it
makes sense for PCA to consider linking permit fees to facility emissions or
discharges. However, pollution-based fees require reliable information on

pollution emissions and discharges, and we question whether this is now avail-
able. '

For the present time, we think PCA should focus on improving the quality of
its command and control regulation. Specifically, PCA should collect more
data on emissions and discharges, and inspect facilities more regularly. To cre-
ate financial incentives for compliance, PCA should more aggressively seek
penalties that recover the economic advantages that violators gain through
noncompliance. At the same time, PCA should be sensitive to the inherent
costs of uniform standards and should be flexible. in its permit requirements,
where appropriate and possible.



Appendix A

In September 1990, we sent this survey to 361 organizations. We drew a systematic random sample of organizations
issued air quality permits in 1985 or later. We sent a followup letter to companies that did not respond to our first let-
ter. Companies were asked to base their responses on their dealings with the Pollution Control Agency’s Air Quality
Division in the past three years.

Percentage of respondents:

1.  Please rate the PCA’s air quality permit staff on their:
, Excel- | Don’t Know/
Poor Fair Good lent No Response
a. Technical competence 46% | 18.8% | 49.8% 9.2% 17.6%
b.  Ability to provide answers to your questions 8.4 23.0 43.3 12.3 13.0
c. Timeliness of action 203 | 287 | 80.7 6.1 14.2

Percentage of respondents:

Strongly Strongly | Don’t Kﬂow/
Disagree | Disagree | Agree | Agree | No Response
2. PCA clearly specifies the information it needs from us 6.5% | 23.8% | 56.7% 4.6% 8.4%
to process our permit applications. »
3. Delays in getting air quality permits from PCA have ' 15.3 49.0 13.8 9.6 - 123
caused our company financial hardship.
4. PCAisflexible when regulating the type of pollution 7.3 16.1 46.4 1.5 28.7
control technology that our company is permitted '
to use,
5. When writing permits, PCA treats companies in our 5.8 11.1 29.1 2.3 51.7

line of business consistently,

6.  The state’s air pollution rules and guidelines provide 10.7 27.6 38.3 1.9 215
our company with a predictable basis for making
pollution control investments,

7. Our company could reduce the costs of meeting its 1.5 29.1 28.0 8.4 33.0
current pollution standards if given more choice
about the pollution control equipment it can use.

8. PCA is consistent in its enforcement of air quality vio- 6.9 12.3 253 1.5 54.0
lations. ’
9. Staff turnover in PCA’s Air Quality Division has 5.0 37.9 19.9 7.3 29.9

caused problems for our company.
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10. PCA air quality permit fees are (check one):
39.1%[_] a. Toohigh

56.3 D b. Appropriate
0.3 D c. Toolow
d

42 []

11. During the past three years (check one):
12.3%[ | a. The Air Quality Division has become more responsive to the needs of permittees.
13.4 [ | b. The Air Quality Division has become less responsive to the needs of permittees.
66.7 | | c. The Air Quality Division’s responsiveness has not changed significantly.
7.7 [ ] d. Other/noresponse

. Other/no response

12. If you could do one thing to improve the operations of PCA’s Air Quality Division, which of the following would it
be? (check one)

73% | a. Improve the technical competence of staff

6.1 D b. Reduce the amount of PCA staff turnover
240 [ | ¢ Reduce the time it takes to process permit applications
23.1 | ] d. Increase the flexibility of pollution regulations }
51 | ] e. Increase the predictability and consistency of enforcement
236 | | f Clarify PCA’s expectations of permittees and companies seeking permits
10.8 D g. Other/no response

Note: N = 261. Totals do not all add to 100 percent due to rounding. For question 12, we prorated the cases in
which respondents provided more than one answer (for example, if the respondent gave two answers, each
counted as half a response).



Appendix B

INSTRUCTIONS: Please give your best answer to each of the following questions. Select only
one answer for each question. Please base your responses on your county’s dealings with the
Pollution Control Agency’s Ground Water and Solid Waste Division in the past three years. All
answers will be considered confidential and will be reported by the Legislative Auditor’s Office
in summary form only.

1. How many permitted landfills are currently operating in your county? -
0 1  2orMore

a.  Sanitary landfills 32 40 5
b. | Industrial landfills 7 4 2
c.  Demolition landfills ‘ .33 36 8
d. Compos‘ting facilities | 60 12 5

e. Other 66 9 2

2. How many of these facilities have sought or received new, renewed, or modified permits during the past three

years? 0 1 2 3orMore
T 23 26 23 5 ‘
3. Are there any landfills or industrial sites in your county that are on the state superfund list?
(] Yes [] No [ ] Don’t know/no response
34 36 7
4. Ifyes,howmany? 1 2orMore No Response
‘ 23 10 1
5. Please rate the PCA’s solid waste permit staff on their: Number of Respondents Who Said:
Excel- | Don’t Know/
Poor Fair Good lent |No Response
a, Technical competence 5 25 25 12 10
b. Ability to provide answers to your questions 12 28 22 12 3
C. Timeliness of action 42 19 13 1 2
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Number of Respondents Who Said:

Strongly Strongly | Don’t Know/
Disagree | Disagree | Agree | Agree | No Response

6. PCA clearly specifies the information it needs from us 4 32 25 7 9

to process our permit applications.

7  Delays in getting or modifying solid waste permits from 6 28 11 19 13
PCA have caused our county financial hardship.

8. - Ireceive helpful advice from PCA’s regional office on 2 4 39 29 3
technical and procedural matters.

9. PCA is flexible when regulating the type of pollution 14 22 25 2 14
control technology that our county is permitted to '
use.

10. The state’s solid waste rules provide our county with a 20 31 19 1 6
predictable basis for making pollution control in-
vestments.

11, Qur county could reduce the costs of meeting its cur- 1 11 35 5 25

rent pollution standards if given more choice about
the pollution control equipment it can use.

12. PCA is consistent in its enforcement of landfill and 17 24 . 26 - 10
other solid waste management violations.

13. PCA regularly inspects facilities and takes steps to cor- "5 24 - 41 - 7
rect conditions that might pollute the environment. *

14. PCA has effectively and efficiently managed cleanups 5 25 11 3 33
of landfills and industrial sites where pollution has
occurred. ‘

' 15. [NON-METRO COUNTIES ONLY] PCA has provided 18 20 18 4 17
useful and timely reviews of county solid waste
plans.

16. During the past three years (check one):
16 [ | a PCA’s Ground Water and Solid Waste Division has become more responsive to the needs of counties.
26 [ ] b.PCA’s Ground Water and Solid Waste Division has become less responsive to the needs of counties.

30 [ | c PCA’s Ground Water and Solid Waste Division’s responsiveness has not changed significantly.

5 No Response . .
17. Ifyou could do one thing to improve the operations of PCA’s Ground Water and Solid Waste Division, which of
the following would it be? (check one)

a. Improve the technical competence of staff

b. Reduce the amount of staff turnover

c. Reduce the time it takes to process permit applications
d. Increase the flexibility of pollution regulations

21
Rl

e. Increase the predictibility and consistency of enforcement

10 f. Clarify PCA’s expectations of permitees and county’s seeking permits
12 g. Other(specify):
8 More than one response

N o O




Board of Electricity, January 1980

Twin Cities Metropolitan Transit Commission, February 1980

Information Services Bureau, February 1980

Departinent of Economic Security, February 1980

Statewide Bicycle Registration Program, November 1980

State Arts Board: Individual Artists Grants Program, November 1980

Department of Human Rights, January 1981

Hospital Regulation, February 1981

Department of Public Welfare’s Regulation of Residential Facilities
for the Mentally Ill, February 1981

State Designer Selection Board, February 1981

Corporate Income Tax Processing, March 1981

Computer Support for Tax Processing, April 1981

State-sponsored Chemical Dependency Programs: Follow-up Study, April 1981

Construction Cost Overrun at the Minnesota Correctional Facility -
Oak Park Heights, April 1981

Individual Income Tax Processing and Auditing, July 1981

State Office Space Management and Leasing, November 1981

Procurement Set-Asides, February 1982

State Timber Sales, February 1982

Department of Education Information System, March 1982

State Purchasing, April 1982

Fire Safety in Residential Facilities for Disabled Persons, June 1982

State Mineral Leasing, June 1982

Direct Property Tax Relief Programs, February 1983

Post-Secondary Vocational Education at Minnesota’s Area Vocational-
Technical Institutes, February 1983

Community Residential Programs for Mentally Retarded Persons,
February 1983

State Land Acquisition and Disposal, March 1983

The State Land Exchange Program, July 1983

Department of Human Rights: Follow-up Study, August 1983

Minnesota Braille and Sight-Saving School and Minnesota School for
the Deaf, January 1984

The Administration of Minnesota’s Medical Assistance Program, March 1984

Special Education, February 1984

Sheltered Employment Programs, February 1984

State Human Service Block Grants, June 1984

Energy Assistance and Weatherization, January 1985

Highway Maintenance, January 1985

Metropolitan Council, January 1985

Economic Development, March 1985

Post Secondary Vocational Education: Follow-Up Study, March 1985

County State Aid Highway System, April 1985

Procurement Set-Asides: Follow-Up Study, April 1985

80-01
80-02
80-03
80-04
80-05
80-06
81-01
81-02

81-03
81-04
81-05
81-06
81-07

81-08
81-09
81-10
82-01
82-02
82-03
82-04
82-05
82-06
83-01

83-02

83-03
83-04
83-05
83-06

84-01
84-02
84-03
84-04
84-05
85-01
85-02
85-03
85-04
85-05
85-06
85-07
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Insurance Regulation, January 1986 86-01
Tax Increment Financing, January 1986 86-02
Fish Management, February 1986 86-03
Deinstitutionalization of Mentally Ill People, February 1986 86-04
Deinstitutionalization of Mentally Retarded People, February 1986 86-05
Management of Public Employee Pension Funds, May 1986 86-06
Aid to Families with Dependent Children, January 1987 , 87-01
Water Quality Monitoring, February 1987 87-02
Financing County Human Services, February 1987 87-03
Employment and Training Programs, March 1987 87-04
County State Aid Highway System: Follow-Up, July 1987 87-05
Minnesota State High School League, December 1987 87-06
Metropolitan Transit Planning, January 1988 88-01
Farm Interest Buydown Program, January 1988 88-02
Workers’ Compensation, February 1988 88-03
Health Plan Regulation, February 1988 88-04
Trends in Education Expenditures, March 1988 88-05
Remodeling of University of Minnesota President’s House and Office,

March 1988 88-06
University of Minnesota Physical Plant, August 1988 88-07
Medicaid: Prepayment and Postpayment Review - Follow-Up,

August 1988 88-08
High School Education, December 1988 88-09
High School Education: Report Summary, December 1988 88-10
Statewide Cost of Living Differences, January 1989 89-01
Access to Medicaid Services, February 1989 89-02
Use of Public Assistance Programs by AFDC Recipients, February 1989 89-03
Minnesota Housing Finance Agency, March 1989 89-04
Community Residences for Adults with Mental Iliness, December 1989 89-05
Lawful Gambling, January 1990 90-01
Local Government Lobbying, February 1990 90-02
School District Spending, February 1990 90-03
Local Government Spending, March 1990 90-04
Administration of Reimbursement to Community Facilities for the

Mentally Retarded, December 1990 90-05
Pollution Control Agency, January 1991 91-01

Teacher Compensation, forthcoming

Nursing Homes: A Financial Review, forthcoming

State Investment Performance, forthcoming

Corrections Policy, forthcoming

Game and Fish Fund, forthcoming

Greater Minnesota Corporation: Organizational Structure and
Accountability, forthcoming

State Contracting, forthcoming

Evaluation reports can be obtained free of charge from the Program Evalua-
tion Division, 122 Veterans Service Building, Saint Paul, Minnesota 55155,
612/296-4708.





